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l. INTRODUCTION

1. The present note is an updated version of docutdBiEP/CBD/COP/8/INF/9, prepared with a
view to assist the Ad hoc Technical Expert Group Bechnology Transfer and Scietific and
Technological Information in its work on the coliien, analysis, and identification of ongoing tqols
mechanisms, systems and initiatives to promote ithiglementation of Articles 16 to 19 of the
Convention. The initial document was prepared fanstderation by the Conference of the Partiessat it
eighth meeting further to activity 3.1.2 of the gramme of work on technology transfer and sciemntifi
and technological cooperation, under the prograrama ‘enabling environments’. This activity called
upon the Executive Secretary, based on input framid3 and relevant international organizations, to
compile and synthesize information, including cselies, and prepare guidance on institutional,
administrative, legislative and policy frameworksit facilitate access to and adaptation of teclgieto

in the public domain and to proprietary technolsgiespecially by developing countries and countries
with economies in transition, and in particular,moeasures and mechanisms that:

(@) Foster an enabling environment in developing angld@ed countries for cooperation
as well as the transfer, adaptation and diffusiorel@vant technologies in accordance with the el
priorities identified by countries;

(b) Present obstacles that impede transfers of reletachnologies from developed
countries;

(©) Provide, in accordance with existing internatioodligations, incentives to private-
sector actors as well as public research institstian developed country Parties, to encourage
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cooperation and transfer of technologies to dewvetpgountries, through, e.g., technology transfer
programmes or joint ventures;

(d) Promote and advance priority access for Partidhd@aesults and benefits arising from
technologies based upon genetic resources prowgiethose Parties, in accordance with Article 19,
paragraph 2 of the Convention, and to promote fifiectéve participation in related technological
research by those Parties;

(e) Promote innovative approaches and means of teciynatansfer and cooperation such
as Type 2 partnerships, in accordance with the omutc of the World Summit on Sustainable
Development, or transfer among actors, involvingparticular the private sector and civil society
organizations.

2. By paragraph 7 of its decision VII/29, the Confererof the Parties (COP) requested the

Executive Secretary to establish an expert grougeshnology transfer and scientific and technical

cooperation, which shall assist, through electramosultations and long-distance communications as
well as through meetings in conjunction with théormal advisory committee of the clearing-house

mechanism, in the preparation of proposals on optito apply the measures and mechanisms
enumerated in the previous paragraph.

3. Further to these requests, the Secretariat serftcabons 32/2004 and 52/2004 on 30 April and
11 June 2004 respectively, inviting Parties andvaht international organizations itger alia submit
any information on the frameworks as well as meas@nd mechanisms described above. Reminders
were sent on 23 September 2004 by notification0@#2and 79/2004. As of 1 April 2005, the following
Parties submitted pertinent information: Canadajn&h Czech Republic, European Community,
Germany and the Islamic Republic of Iran. In additiinformation was received and used from the
following international organizations: bioDevelopm® International Institute, the Convention on
International Trade in Endangered Species of Wddrfa and Flora (CITES), the Global Environment
Facility (GEF), the Task Force on Science and Teldgy of the United Nations Millennium Project, the
United Nations Environment Programme, the Unitedid¥s Forum on Forests, the United Nations
Framework Convention on Climate Change, the UnNadions University, the World Conservation
Monitoring Centre (UNEP-WCMC) and the World Tradeg@nization (WTO).

4. The present note provides a synthesis of pertiméatmation as requested in activity 3.1.2 of
the programme of work. It served as a basis for degelopment of proposals or guidance on
institutional, administrative, legislative and myliframeworks that facilitate access to and ademptaif
technologies in the public domain and to proprietachnologies, as requested by the Conferendeeof t
Parties in the programme of work (see document USBB/COP/8/19/Add.2, reproduced as document
UNEP/CBD/AHTEG-TTSTC/3/Add.1).

5. In light of the limited number of submissions reeel from Parties, the secretariat collected
additional information, including case-studies,gared by Governments, multilateral organizationd an
the private sector. Relevant information from thenbatic reports on transfer of technology and
technology cooperation as well as other relevational reports submitted by Parties was also taken
consideration in the preparation of this note. Tddslitional information is accessible on the welgsag
on technology transfer of the clearing house meshamf the Convention (www.cbd.int), which were
established in accordance with activity 2.1.1 of grogramme of work on technology transfer and
technological and scientific cooperation.

6. Initial drafts of the document were reviewed by #ert group on technology transfer and
scientific and technical cooperation, by way ofcélenic consultations, before submission to thétbig
meeting of the Conference of the Parties. It hanhbevised and updated wiihter alia, insertion of
pertinent information from thepdated Synthesis of Information Contained in ThWational Reports
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(127 reports received as at 30 April 2007), preghdor the Ad Hoc Open-ended Working Group on
review of Implementation of the Convention, heldPiaris on 9-13 July 2007.

. BACKGROUND

7. The Conference of the Parties to the Conventioits &ixth meeting, in decision VII/28, adopted

a programme of work on technology transfer andrefdgical and scientific cooperation. Element 3 of
the programme of work provides for the creatioreeébling environments in order to foster technology
transfer and technological and scientific cooperati

8. The objective of the programme of work is to depelmeaningful and effective action to
enhance the implementation of Articles 16 to 19vael as related provisions of the Convention. Aetic
16 (1) of the Convention recognizes that both extesand transfer of technology among Contracting
Parties are essential elements for the attainmietiteoobjectives of the Convention, and requires th
each Contracting Party undertakes to provide arfdlitate access for and transfer to other Canting
Parties of technologies that are relevant to thresexvation and sustainable use of biological ditiers
make use of genetic resources and do not causeificagh harm to the environment.

9. Article 16 establishes a number of other conditioegarding technology transfer. First, its

paragraph 2 stipulates that access to and tramsféechnology to developing countries “shall be

provided and/or facilitated under fair and mostofanable terms, including on concessional and
preferential terms where mutually agreed, and, esheecessary, in accordance with the financial
mechanism established by Articles 20 and 21”. Belgo in the case of technology subject to patents
and other intellectual property rights, paragrapdf ZArticle 16 also states that access and trarsfel

be provided on terms that recognize and are cemsistith the adequate and effective protection of
intellectual property rights.

10. A number of other provisions are of particular imtpace for the effective implementation of the
third objective of the Convention relating to trarfand equitable sharing of benefits arising fribra
utilization of genetic resources. Paragraph 3 otiche 16 requires Parties to take legislative,
administrative or policy measures with the aim fhatties which provide genetic resources, in palgic
those that are developing countries, are providedss to and transfer of technology which makeotise
those resources, on mutually agreed terms, indudechnology protected by patents and other
intellectual property rights, where necessary, uglo the provisions of Articles 20 and 21 and in
accordance with international law. Countries wiikers under their jurisdiction are to establish an
enabling legal and policy environment for accessnd transfer of such technology to countries that
provide genetic resources. Paragraph 4 of Arfiéleequires Parties to take legislative, adminiistezor
policy measures with the aim that the private gefetoilitates access to, joint development andgi@m

of technology for the benefit of both governmentadtitutions and the private sector of developing
countries. A large part of global technology isn@a by the private sector mainly under the jurisaiic

of developed countries. Developed country Pardies therefore, required to play a facilitativeerol
through legislative and policy development that ldlcact as an incentive to their private sector i&cto
provide access to and transfer of technology teld@ing countries.

11. Related to these provisions are paragraphs 1 afid&icle 19, on biotechnology, which require
Parties to establish legislative, administrativgpolicy measures to provide for the effective mapttion

in biotechnological research activities of Partespecially developing countries, which provideejen
resources for such research; and to take practicabhsures to promote and advance priority acgess b
such Parties, on a fair and equitable basis, todbelts and benefits arising from biotechnolodpased
upon the genetic resources provided.
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12. Article 18, on technical and scientific cooperatioequires Parties to promote international
cooperation in the field of conservation and susthie use of biological diversity; develop methodls
cooperation for the development and use of teclyedo including indigenous and traditional
technologies; and promote the establishment oft jasearch programmes and joint ventures for the
development of technologies relevant to the objestbf the Convention.

13. Relevant technology under the Convention has géydr@ understood/ to not only include the
so-called ‘hard’ technology, that is, the machinand other physical hardware that is transferred, b
also the category of ‘soft’ technology — technotagiinformation or know-how, necessary itater alia,
produce such hardware. This knowledge is broughtiaboth through research and innovation (moving
ideas from invention to new products, processessamdices in practical use), and through a complex
and often costly process involving learning frorhest.2/

14, The essential role of technology in attaining thee¢ objectives of the Convention can be
illustrated by a few examples. As regattde conservation and sustainable use of biodiversitievant
technologies may include soft technologies suchasagement techniques forsitu conservation (for
instance integrated pest management) or technaloggéated to the sustainable management of
biodiversity resources (for instance sustainabkedb management or integrated water management).
They may also include hard technologies such asethssed inex-situ conservation (for instance,
preservation and storage technologies used in lganks) 3 In addition, many monitoring technologies
(for instance, remote sensing) are key for updatedi accurate biodiversity information, which is the
very basis for policy-making.

15. As regards technologies that make use of genedmurees, many modern biotechnologies will
fall into this category. In this connection, thésea clear connection between Article 16, on tetdmo
transfer, and Article 19, on the handling of bittealogy and the distribution of its benefits, whighl

be addressed in section 5 below. The transfer oh gechnology will be a key mechanism in
implementing the third objective of the Conventianmechanism which is explicitly referenced in
Article 1 of the Convention stating the three olbijexs of the Conventior/

16. Technologies of relevance to the Convention agdtat Article 16 (1) will not only include
modern technologies, including modern biotechn@sgbut also technologies that were developed and
are used by indigenous and local communities enihgdyaditional lifestyles. In this regard, theeed
connection between the provisions of the Convention technology transfer and scientific and
technological cooperation and its Article 8 (j), ialn stipulates that each Contracting Party shalffaa

as possible and as appropriate and subject toatisrmal legislation, respect, preserve and maintain
knowledge, innovations and practices of indigenamsl local communities embodying traditional
lifestyles relevant for the conservation and sustilie use of biological diversity and promote theéuter
application with the approval and involvement o€ tholders of such knowledge, innovations and
practices and encourage the equitable sharing efbémefits arising from the utilization of such
knowledge, innovations and practices. In this régtre programme of work on technology transfer and
technological and scientific cooperation inviteg #ctors involved in its implementation to takeoint

U See earlier documentation prepared on techndlaggfer: UNEP/CBD/COP/3/21, UNEP/CBD/MYPQOWY/5,
UNEP/CBD/SBSTTA/9/7.
2/ Kranzberg, M., 1986:The Technical Elements in International Technolo@yansfer: Historical

PerspectR/es. In The Political Economy of Interoadél Technology Transfed. R. Mcintyre, D.S. Papp, (eds.), Quorum Books,
New York, pp.31-46.

3/ For the distinction between hard and soft tecbgwpl see the discussions provided in document
UNEP/CBD/SBSTTA/9/7, paragraph 19.
4/ “The objectives of this Convention [...] are [...]Jetlfiair and equitable sharing of benefits arising otithe

utilization of genetic resources, including by appriate access to genetic resources dydappropriate transfer of relevant
technologies, taking into account all rights over those res@g@nd to technologies, and by appropriate fundifgmphasis
added).
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account two strategic consideration pertainingaditional and local communities: (i) the partidipa,
approval and involvement of indigenous and locahicwnities and all relevant stakeholders is key for
the successful transfer and diffusion of technolémyconservation and sustainable use of biological
diversity; (ii) mechanisms for ensuring that tedioigy transfer and cooperation fully respect thétsgpf
indigenous and local communities need to be takenaccount in the implementation of the programme
of work. 5/

1. MEASURESAND MECHANISMSTHAT FOSTER AN ENABLING
ENVIRONMENT FOR COOPERATION ASWELL ASTHE TRANSFER,
ADAPTATION AND DIFFUSION OF RELEVANT TECHNOLOGIES

17. Activity 3.1.2 of the programme of work calls fdret compilation and synthesis of information,
including case studies, on institutional, admimigte, legislative and policy frameworks that faatle
access to and adaptation of technologies in thégpdbmain and to proprietary technologies, esghcia
by developing countries and countries with econsmie transition, and in particular, inter alia, on
measures and mechanisms that foster an enablimgement in developing and developed countries for
cooperation as well as the transfer, adaptationdsfifusion of relevant technologies in accordangéw
the needs and priorities identified by countries.

A. General considerations

18. According to the preamble of element three of thegmmme of work, creating enabling
environments refers to activities of Governmentsational and international levels that aim to teesn
institutional, administrative, legislative and mylienvironment conducive to private and public @ect
technology transfer and to the adaptation of tieemetl technology and that aim to remove technical,
legislative and administrative barriers to techggltransfer and technology adaptation, inconsisieit
international law.

19. Conceptually, such activities can be distinguishedording to whether they focus on fostering
the provisionof technologies or on theception, adaptation and diffusiar technologies. While many
countries may be mainly providing or mainly recegitechnologies, it has to be borne in mind that
individual countries may sometimes simultaneoudlgviple and receive technologies from abroad.
Hence, this distinction should not be misconceitecdhecessarily imply a differentiation into provide
and recipient countries. The preamble of programebement three recognizes that enabling
environments are necessary in both developed amdlapgng countries as a tool to promote and
facilitate the successful and sustainable transfaechnologies for the purpose of the Conventian o
Biological Diversity. Consequently, the presentenobvers measures to be taken both on the providing
as well as on the receiving end.

The preamble already points to a number of releedgnents on which pertinent government activities
may focusinter alia national institutions for research and technoldggovation; legal and institutional
underpinnings of technology markets both at nati@amal international levels; and legislative
institutions that introduce codes and standarddue environmental risk and protect intellectual
property rights.Information in third national repisr

20. Governments are key actors in fostering an enabdingronment for technology transfer and
technical and scientific cooperation. However,ha third national reports, slightly less than oa# bf
reporting Parties (37) indicated that they do reatehmeasures in place to provide or facilitate sxéer

and transfer to other Parties of relevant techrielygr that measures are not in place but undégwe
(15). A total of 58 Parties reported that some suess in place, and only 5 Parties reported to have

5/ See sub-paragraphs 4 (c) and 4 (d) of the prageaof work (decision VI11/29, Annex).
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comprehensive measures in place. With regard tgtbeision of financial and technical support and

training to assist in the implementation of the greonme of work on transfer of technology and

technology cooperation, about two-thirds (65) eitfeplied that they do not have programmes in place
(52) or that such programmes are only under dewatop (13). A total of 25 Parties reported having

some programmes in place and only two Parties eldito have comprehensive programmes in pi&ce.

21. Moreover, 73% of reporting countries (80) reportteat no measures were taken on the development
and implementation of national frameworks for caagien and access to technologies (56) or that no
measures were taken but a few measures were baisglered. Slightly more than one quarter (3QJ sai
that some measures were taken and no Party sdidndmay measures were taken. In their specific
comments, most Parties referred to the preparaftiorational biosafety frameworks and legislationl an
to the inclusion of technology transfer and tecbgalal cooperation in national biodiversity poligieA
number of Parties referred to the establishmerdesignation of national institutions responsible fo
technology transfer and adaptation, and to theilirement in international scientific and technadad
cooperation. Some Parties also made referenaatieo policies and plans, such as national sciande
technology policies, national action plans for catity desertification, poverty reduction strategy
papers, as well as to national legislation on actegenetic resources, intellectual property latmn,

and legislation on trade in dangerous goods artthtdogies of strategic significance. Some Pagles
underlined that, while measures were undertaken, itad not been done in an explicit biodiversity
context.7/

22. Most Parties provided concrete case-by-case exanglscientific and technological cooperation,
with only a few developing-country Parties proviglimformation on their general regulatory or policy
frameworks that provide an enabling environmenm@®f which were said to not apply specifically to
technologies of relevance to the Convention) —iristance, Brazil provided a detailed reply explagni
pertinent laws and regulations. Frequent refereragmade to specific activities of research ingtihs
that engage in joint research cooperation prograsnpmssibly in the context of bilateral and mutélal
development cooperatios. Cooperation with and through CGIAR Centers aadtiibutions to GEF
were explicitly mentioned by a few Parties. Coggpien may involve benefit-sharing arrangements and
technology transfer through support in researchpagent. Support through capacity-building, inchuli
training and research fellowships/scholarships, Waguently referred to by some countries. The
importance of providing incentives for technologgrisfer was mentioned by three Parties, and ortg Par
noted the importance of foreign direct investmend the need for an enabling environment thereon. A
few Parties mentioned cooperation on the developm&markets for biodiversity-based products,
possibly in the context of community-based natuedource management. Assistance in database
development and in building national clearing-homgehanisms was mentioned by some Parties.

Role of the private sector

23. The activities of governments needs to be supplésddoy activities of, and being undertaken in
coordination with, other actors suchiater alia the private sector, governments, indigenous andl lo
communities, bilateral and multilateral institutsoriunding institutions, non-governmental organms

and academic and research institutions. Governmamatg set a broad institutional, administrative,
legislative and/or policy framework, or use meamshsas incentives measures to create an environment
conducive to technology transfer and adaptatiohthmse other actors are also important in, faiaimse,
providing financial resources, increasing capagjtigroviding training and disseminating information
Moreover, high levels of awareness, motivation anghowerment within the public and private sectors

6/ UNEP/CBD/WG-RI/2/INF/1/Add.2, paragraphs 233-234.
7/ Ibid., paragraphs 250-251.
8/ See below for further discussion.
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and in civil society will help ensure that peogtemmunities and societies are able to adapt cantisiy
to new circumstances and technologies.

24, The close cooperation with the private sector rsi@aarly important in light of Article 16 (4) of
the Convention, which prescribes that each ContrgdParty shall take legislative, administrative or
policy measures, as appropriate, with the aim tihat private sector facilitates access to, joint
development and transfer of technology for cond@maand sustainable use or that make use of geneti
resources and does not cause significant harmeternkironment, for the benefit of both governmental
institutions and the private sector in developingrdries.

25. In the third national reports, 59% (68) of courgriedicated that no measures were taken (50) éor th
private sector to facilitate access to joint depeient and transfer of relevant technology, forlibeefit

of government institutions and the private sectodeveloping countries, or that potential measunes
under review (18). A total of 32 countries claintbdt some policies and measures are in place, only
2 countries indicated that comprehensive policied measures are in place, and 13 countries said tha
the question is not applicable. In their commentdy a few countries referred to general policies o
measures, including legislation regulating accesgdnetic resources; investment promotion policy;
measures in the context of its national biosafesynework; the establishment of guidelines for prsbli
private partnerships; and cost- or risk-sharingagements in order to promote private-sector
engagement in developing countries. Concrete ebengb public-private partnerships were provided by
a few Parties, which may involve funds for the depment of the private sector in developing
countries9/

Scope and elements of the programme of work

26. The programme of work pertains both to technolagydfer as well as to technological and
scientific cooperation. It seems that technologysfer, in particular in the context of the thitgertive

of the Convention, would be less or not effectigeaa on-off activity, but should rather be embedited
integrated, long-term mechanisms of technologi@aperation, which would be key means to build
capacity with the objective of empowerment. Consadjy, the compilation also identifies a number of
measures that enhance the capacity of nationabmdseand innovations systems in particular in
developing countries and countries with econommesransition through mechanisms of technological
and scientific cooperation.

27. It is noteworthy that a number of activities the¢ given emphasis under other elements of the
programme of work will also contribute to an enaglienvironment for technology transfer and
technological and scientific cooperation:

(a) Technology assessment (programme element one)idenéfication of the needs with
regard to technology transfer and scientific artht@logical cooperation, including related needs fo
capacity building, will be a crucial preconditiororfany successful transfer of technology and
technological and scientific cooperatian. Moreover, the preparation of transparent impaseasments
and risk analysis (including environmental impassessments) will ensure that transferred techredogi
are economically viable, socially acceptable andrenmentally friendly;

(b) Information systems (programme element two): Theebiggment or strengthening of
national, regional and international systems fer glathering and dissemination of relevant inforomati

9/ Ibid., paragraphs 238-240. See further belovafdiscussion of private-public partnerships.

10 See section Il of document UNEP/CBD/COP/8/19] anpatrticular the sub-section on programme elémen
one, on technology assessments, for pertinentig@sivThe section contains a brief analysis of tNDP/GEF needs assessment
handbook.
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on technology transfer and cooperation and technécal scientific cooperation, including the
establishment of effective networks of electronitathases of relevant technology, has been recapnize
as a tool that facilitates the transfer of techgglof relevant to the Convention, and will thus d®e
important element of an enabling environmeaunt;

(© Capacity building (programme element four): Thelding or enhancement of technical,
scientific, institutional and administrative caggidhrough financial and technical support andnirag is
an issue of cross-cutting importance for effectiwehnology transfer and scientific and technoldgica
cooperation. In this context, it is important tacak that article 16 of the Convention makes explic
reference to Articles 20 (on financial resourca®]j Article 21 (on the financial mechanism).

B.  Other relevant international processes

28. In addition to activities at national or regionaVéls, international processes and institutionk wil
also play an important role in fostering an enabkmvironment for technology transfer and technical
and scientific cooperation.

29. Many technologies of relevance to the conservatiod sustainable use of biological diversity
may also belong to the category of environmentsiynd technologies. For such technologies, impbrtan
international policy guidance is already providedchapter 34 of Agenda 212/ on the transfer of
environmentally sound technology, cooperation aqhcity-building. This chapter explains the basrs f
action and spells out objectives, activities andamse of implementation. The Commission for
Sustainable Development set up an Ad Hoc Workingu@ron Technology Transfer and Cooperation.
The Group identified inadequate financial resouraad shortage of suitably trained manpower and
appropriate institutions as major difficulties gchnology transfer, recommended ways to facilitage
transfer of technologies in the public sector, atsb recognized the crucial role of the private@emn

the transfer of technology. Subsequent reportsymred for the Commission in 1995 and 1996 elaborated
on this theme, and proposed activities by Governsnérat would contribute to the dissemination of
information, capacity-building and institutional vedopment, financial mechanisms, and partnership
arrangement.s/

30. With regard to technology that makes use of gemesources, international policy guidance was
provided in chapter 16 of Agenda 21, on the envirentally sound management of biotechnolagy.
This chapter identifies, for different programmeas, the basis for action, objectives, activitind a
means of implementation. The programme areas iaclintreasing the availability of food, feed and
renewable raw materials; improving human healtlya@cing protection of the environment; enhancing
safety and developing international mechanismsctmperation; and establishing mechanisms for the
development and the environmentally sound appboatf biotechnology. Technology transfer is an
important component of the envisaged activitisk.

31. The Bali Strategic Plan for Technical Support arsgp&rity Building, adopted by the governing
Council of the United Nations Environment Programome25 February 2005, aims to strengthen the
capacity of governments of developing countries ah@ountries with economies in transition at all

1y See section Il of document UNEP/CBD/COP/8/19] anpatrticular the sub-section on programme elémen
two, on information systems, for pertinent actasti See also document UNEP/CBD/COP/8/19/Add.1.

12/ Report of the United Nations Conference on Enviremnand Development, Rio de Janeiro, 3-14 June 1992
(United Nations publication, Sales No. E.93.1.8 arbrrigenda), vol.l, resolution 1, annex Il. Sedso

13 See also paragraphs 105-106 of the Plan of Imgiémtion of the World Summit on Sustainable
Development, which make reference to chapter 3¥gehda 21.

14/ As per footnote 12. See alst

1y See paragraphs 16.6 (d), 16.7 (c), 16.18, 1&R56.38, and 16.39.
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levels and provide systematic, targeted, long amoktderm measures for technology support and
capacity building. The Plan also aims to enhandwatg by UNEP of technology support and capacity
building based on best practices from both withmal @utside UNEP, and to strengthen cooperation
among UNEP, MEAs, and other bodies engaged in emviental capacity building, including UNDP,
GEF, and other relevant stakeholders. The Plantiftenareas that need to be addressed includiag th
following cross-cutting issues, many of which ateoarelevant in the context of creating enabling
environments for technology transfer and technalaigand scientific cooperation:

« strengthening of national and regional environmentitutions;
« developing national environmental law;
» strengthening cooperation with civil society and grivate sector;

« providing assistance to facilitate compliance wéthd enforcement of obligations under
MEAs and implementation of environmental commitnsent

e addressing poverty and environment, including timplémentation of poverty reduction
strategy programmes;

» facilitating access to and support for environmiytsound technologies and corresponding
know-how;

e promoting sustainable consumption and productidtepss; and
» developing gender mainstreaming strategies in enmental policies.

32. As regard guidance on enabling environments morecipally, elements of the work
undertaken in the context of the United Nationsnt&@aork convention on Climate Change are also
relevant. As many methodological issues arisingl@signing enabling environments for technology
transfer, despite different mandates of the indigldconventions, may be similar, the development an
application of advice, methodologies and toolsébarmay be an important area for realizing synergy
technology transfer at national and internatioe&kls. For instance, due to the specific naturéhef
technologies under consideration, the challengssgrin creating an enabling environment for tfeans
of technologies for adaptation to climate change @ntechnology for conservation and sustainabée us
of biodiversity, may be similar. On the other hatitkre are limitations to realizing synergy on the
development and application of such advice, metlogies and tools, which are due to specific
provisions on technology transfer that may be uaitueach convention. For instance, the provisains
inter alia, Article 16 (3) and 19 are unique to the Convanbta Biological Diversity16/

33. The Inter-governmental Panel on Climate Change @Pidentified 10 general dimensions of
enabling environments for technology transfer ie ttontext of the United Nations Framework
Convention on Climate Change (UNFCCC), which as® aklevant for creating enabling environments
to promote and facilitate the transfer of technmedor the purpose of the Convention on Biological
Diversity, and were taken into consideration aco@ly in the analysis provided below: (i) National
systems of innovation; (i) Human and institutionapacity; (iii) Sustainable markets; (iv) Natiohegal
institutions; (v) Macroeconomic policy frameworkyi)( Social infrastructure and participatory

16 See further discussion in section Il of documedMEP/CBD/COP/8/17/Add.2, addressing possibilites!
mechanisms of cooperation with processes in otheventions and international organizations.
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approaches; (vii) Codes, standards and certifioati(vii) Equity considerations; (ix) Rights to
productive resources; and (x) Research and techypadevelopmenti7/.

34. As regards technologies that make use of genesicurees in the context of Article 19 of the
Convention, the work of the Open-ended Working @raan Access and Benefit Sharing of the
Convention is also relevant. This group at itsdhineeting, held in Bangkok, Thailand, on 14 — 18
February 2005, initiated negotiations of an intéorel regime on access to genetic resources and
benefit-sharing with the aim of adopting an instamtiinstruments to effectively implement the
provisions of Article 15 and Article 8(j) of the @eention and the three objectives of the Convention
There seems to be a linkage to Article 19 (2), lma handling of biotechnologies and distribution of
benefits, which calls upon Parties to take all ficable measures to promote and advance prioritgss

on a fair and equitable basis by Contracting Partspecially developing countries, to the resarig
benefits arising from biotechnologies based uparetie resources provided by those Parties. They are
hence relevant to item (d) of activity 3.1.2 of theopgramme of work on technology transfer and
scientific and technical cooperation, spelt outvabdlhis issue will be further addressed in secfon
below.

C.  Macroeconomic conditions, general institutional and policy frameworks

35. It is often underlined that a number of macro-eenicopolicy conditions play an important role
in fostering technology transfer. These conditiars particularly relevant for the transfer of piepary
technology. The use of proprietary technology itemfclosely linked to the production and flow of
commercial goods and services; hence, it is agséreg macro-economic conditions that contributa to
growing demand for these goods and services vab atimulate the transfer of associated technology.
Conditions frequently referred to include: low atibn, stable and realistic exchange and inteegstr
pricing that reflects the true (marginal and fuliyernalised) costs of material, energy, labour atiekr
inputs, deregulation, free movement of capital,rapen of competitive markets, minimum market sjzes
open trade policies and transparent foreign investrpolicies as well as political stabilitg/ Hence,
economic policies that contribute to achieve suchddions will also foster the transfer of assosiat
technology.

36. Before addressing some of these macro-economicitcmms] and the associated policies and
legal frameworks to implement these conditionanore detail, it is important to recognize that,tbgir
rather general nature, these policies and framewar& not specifically geared towards technologfes
relevance for the Convention, that is, technolofpesonservation and sustainable use of biodityersi
that make use of genetic resources and do not cagisiéicant harm to the environment. Hence, while
the implementation of such conditions will be neeeyg to foster technology transfer in general, they
arguably not sufficient to foster in particular tiensfer of technology in accordance with Articlésto

19 of the Convention.

37. Importantly, such policies are not only relevant the receiving end of technology transfer.
When taken on the providing end, they may for imnsgaincrease the demand for certain imported goods
and services, which, in turn, may increase the denfiar production technologies that are necessary t
meet the increased demand. Consider, as a styizaaiple, more open trade policies by a country that
typically provides technology. Such trade poliamesy also increase its domestic demand for goods and
services that are imported from countries thatdstly receive technologies. To increase production
accordingly, these countries may increase their atheinfor relevant production technologies from
abroad.

7/ See UNFCCC (2003jpage 9.

el See UNEP-IETC (2003), page 49.
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38. The dominant mechanism for technology transfer éwetbping countries is foreign direct
investment (FDI), accounting for more than 60% lbé fflow of technology to these countrims.
Multinational enterprises — the main drivers of Fbare powerful and effective means to disseminate
technology from developed to developing countraas] are often the only source of new and innovative
technologies that are usually not available throtlgh market. Technology disseminated through FDI
generally includes the ‘entire package’ includingerts, skills and the financial resources to eixphe
technology appropriateld/ In addition, it usually implies the long term olvement of the investor.
FDI can also contribute to technology transfer tigto on-the-job training and various forms of
interaction among local and foreign firms. Backwaadd forward linkages favour technological
diffusion, as technologically advanced foreignleites help their local suppliers and host coufitims
involved in the production process to adopt nevatetogies and raise quality and service standawds.

39. The ability of the domestic investment regime tduee the risks and transaction costs associated
with investment and trade will have an impact omesiment and trade patterns and the types of
technologies selected. It has been asserted tliae textent that domestic legal institutions areceent

in managing the risks associated with the transfeéechnology, perverse incentives will be genetate
that distort technology choices and supportingrfgial flows in ways that discourage rapid interoadl
diffusion of environmentally sound technologies.

40. According to the Organisation for Economic Co-opieraand Development (OECD), attention
needs in particular to be given to the broadercgolnd institutional frameworks for investment,
including public and corporate governance as welhatitutional and administrative transparencyedeéh
frameworks need to ensure that administrative mseE® will not impose prohibitive transaction costs
through tedious procedures relating to, for inséanlcensing, tariff setting, and foreign exchange
controls on investors. Procedures for technolodpted risk assessments provide other examples.ewhil
they are needed to ensure that transferred teafieslare economically viable, socially acceptalolé a
environmentally friendly, these procedures, in orenot unduly hinder technology transfer, alsede
to be predictable and speedy, and should seek ionize the administrative burdens that are put on
prospective users and providees/

41. It has been argued in paragraé§fhabove that these policies and legal framewdnksheir rather
general nature, are arguably not sufficient togost particular the transfer of technology in adamce
with Articles 16 to 19 of the Convention. More targd measures are addressed in the next sections.

D. Legal, regulatory and policy frameworks pertaining to biodiversity

42. The bottom line for private enterprises and finahdnstitutions to embark on investments in
developing countries is their economic viabilityowkver, investments in technologies for consermatio
and sustainable use of biodiversity, in sectorshsag water management, coastal zone management,
mountain management, forestry or fishery, geneddlyot offer high or competitive returns to inwest
when market conditions are left unchanged.

19 See UNEP/CBD/MYPOWI/5, page 8.

20/ See OECD (2001).

21 See WTO (2002), page 17, UNCTAD 2004b.

22/ See IPCC (2001).

23/ See OECD (2002), page 5, and the related dismugsiUNEP/CBD/MYPOW/5, page 9. See also paragraph
79.

24/ See UNFF (2003), pages 13-14.
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1. Activities on the receiving end

43. Against this background, it is often argued that arfi the main reasons for low demand for
environmentally sound technology is a poor or abssgulatory and policy framework for environmental
protection25 Stronger regulations and policies can be effecthstruments in promoting demand for
environmentally sound technologies at the receivend, including technologies for conservation and
sustainable use of biodiversity. The improved exdarent of National Biodiversity Strategy and Action
Plans (NBSAPs), or other plans and policies fordhiersity conservation and sustainable use,
formulated as part of national strategies, coulddase the cost of hon-compliance and also strength
the demand for these technologigg. The implementation of negative incentive measupesviding
disincentives through, e.g. user fees or chargesjldvalso increase the cost for individuals and
companies to not take biodiversity consideratiarte iaccount. Capacity building and training will be
needed to achieve these tasks in developing cesnifhe Bali Action Plan identifies the strengtingni
of national and regional environmental instituticared the development of national environmental law
are areas for action. Under the Plan, relevantnat®nal organizations and funding institutiongl an
mechanisms would play a useful role in extending ¢apacity building.

44, Governments can also promote the application afdstals for environmental performance and
create awareness about products, processes aitbsdahat use biodiversity-sound technologies thihou
means such as eco-labelling, product standardscadds27/ Developed country government could
support such activitiegg/ International initiatives can provide technicalpport in the effective
implementation of global standards and proceduee®st in multilateral environment agreements. For
instance, one example of the innovative approattesCITES is using to achieve technology transfer
and cooperation is the interactive computer-bagathihg for Customs and other border control
officers.29/

45, In addition to stronger regulations and policieggiaing to conservation and sustainable use of
biodiversity, other elements of domestic law argoalelevant. For instance, the legal provisions tha
regulate land tenure have an important impact odibérsity-related technology choices and assatiate
transfer. Technology choices by land users wwiktr alia depend on who owns, controls and manages the
resources both legally and in practice. Insecunigated by unclear property rights or conflictingims
(e.g., state ownership vs. traditional rights) dét@estment. For instance, a case from Thailarmvsh
that farmers were more likely to make capital aschtical improvements on their holdings if theinda
ownership was securgy/

2. Activities on the providing end

46. Again, such policies are not only relevant on #eeiving end of technology transfer, but also on
the providing end. A strong, focused and well-eodor regulatory and policy framework for
environmental protection in general, and for the@sssvation and sustainable use of biodiversity in
particular, will promote the development and imgment of technologies that help to implement the
policy targets set out in the framework in a mofieative and/or cost-efficient manner. Technology
development, however, is a crucial preconditiontémhnology transfer. In fact, taking the leadgyshi
the development and implementation of such a réglaand policy framework may eventually lead to
technological leadership.

N

5 ibid, page 20.
ibid, page 49.

For example, it has been reported that within Aséa-Pacific region, the 1ISO 14000 standard is now
recognized as an instrument for a successful Agddmplementation. See UNFCCC (20033ge 19.

UNCTAD (2004b).
Communication from CITES.
See IPCC (2001), ibid.
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1. The acquisition of new technologies for sustainale and conservation of biodiversity is also
constrained by limited access to capital as sneallesloan facilities as well as seed capital. Goreant
programmes that focus on alleviating these findrenastraints and improve access to capital markets
through for instance the bundling of projects oe tprovision of collateral and/or performance
guarantees. International cooperation and fundm@artnership with financial institutions, will desy

for the effective implementation of such programraes

E. Intellectual property rights

47. Intellectual property rights are an important aspgoenabling environments for the transfer of
proprietary technology. While a substantial numiifetechnologies for conservation and sustainabée us
will be of a proprietary nature, this will in partilar be true for most technologies that make udse o
genetic resources. As was already explained ineeatbcumentation, 32/ on the one hand, it is often
argued that strong domestic intellectual propeights regimes encourage technology transfer, by
reassuring owners of proprietary technology thatirtights will be protected, and by generating
incentives for research and the development of te@lnology 33/ On the other hand, it has also been
asserted that (i) a strong intellectual propengts regime is not a sufficient precondition fopimving

the incentives for private companies to engagdénttansfer of such technologies, as a numberhafr ot
economic conditions also have to be met, and fijatof a number of reasons, stronger intellectual-
property-rights regimes may actually impede tecbggltransfer, in particular to developing countries
This claim is based on a humber of arguments:

(a) While a strong intellectual-property-rights regiméght arguably generate incentives on
the side of the owner of such technology to acyivetarch for opportunities for transferring such
technology through licensing, governments and laradstors in developing countries may simply not
have the resources to pay related fees;

(b) Moreover, depending on the intricacies of the pitgnsystem, it may substantially
increase transaction costs for prospective usets taos erect potential barriers for technology
transfer;34/

i.  First, different institutions or companies may halferent views on the value of
a proprietary technology and the related fees §o pagotiations over access to
technology can belong and complicated, imposingydednd administrative costs;

ii. Second, the proliferation of patents in biotechgglonay lead to the need to
negotiate multiple licenses when engaging in thesld@ment of specific product
lines. Such patent thickets, and the subsequeckistpof royalties, may raise both
transaction costs and the ultimate cost of the yodpossibly leading to a
“tragedy of the anti-commons3s/

ili.  Third, the so-called reach-through claims, thatpestents for research tools that
claim royalty payments on any product that was bge=l by using this tool, may

3V See also UNCTAD (2004b).

32/ See the discussions provided in documents UNEB/@B'POW/5 and UNEP/CBD/SBSTTA/9/7.

33 See Lesser, W. (1997), page 8; WTO (1996), pades

34/ See for further discussion OECD (2008enetic Inventions, Intellectual Property Rightsdarnicensing

Practices. Evidence and PoliticOECD, Paris, and The Royal Society (200@eping science open; the effects of intellectual
property rights on the conduct of scienbép://www.royalsoc.ac.uk/files/statfiles/docurt21.pdf.

35 This term was coined by Heller, M. and R. Eisegb€l998): “Can Patents Deter Innovation? The
Anticommons in Biomedical Researct8cience 280698-701
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also contribute to increased product developmerdtscand may therefore
negatively affect technology transfer;

iv. And last but not least, blocking patents or ovdstpad patents are sometimes
feared to discourage the use of related techndogied, if granted on early,
foundational discoveries, to slow the pace of redeaand development in a
particular field;

48. Importantly, it may be the prospect alone to faahibitive license fees and/or transaction costs
that may already have a chilling effect on potdnigers to put sufficient efforts into the iderddtion of
transfer opportunities. As a result, such transfgrortunities may only be imperfectly identified.

49. A recent expert workshop organized by the Orgalmsafor Economic Co-operation and
Development (OECD) Working Party on Biotechnologynduded that, while the obstacles imposed by
these mechanisms are sometimes substantial, asiiols as firms, Governments and civil society in
OECD countries are rapidly reorganizing their apgtes to dealing with intellectual property rights
protection, and often find pragmatic solutions k@ fproblems enumerated abos®. However, it
appears to be less clear whether and to what etttsntinding also applies to the relevant actorshie
developing world, which typically operate under m@evere constraints in terms of legal expertigke an
capacity. Furthermore, even while it seems natilnat rational actors respond to a changing legdl an
institutional environment, this does not imply thhe resulting state of the world, from an economic
perspective, is the most efficient one. Hence hierresearch is warranted to assess the importartte
the scope of the potential obstacles enumeratedeaimodeveloping countries, and possible remedial
action.

50. Activity 3.1.1 of the programme of work on techngyaransfer and technological and scientific
cooperation calls for the preparation of technstaidies that further explore and analyse the réle o
intellectual property rights in technology transfer the context of the Convention on Biological
Diversity and identify options to increase synedjyd overcome barriers to technology transfer and
cooperation, consistent with paragraph 44 of tHeadoesburg Plan of Implementation, by taking the
costs and benefits of intellectual property righi$y into consideration. At the time of preparatithis
note, such a study had been finalized by the CB&e®ariat, UNCTAD and WIPO, and was awaiting
formal clearance by UNCTAD.

51. Several intellectual-property-rights-related medcsians for the sharing of benefits may provide
important avenues for the diffusion in particulftb@mtechnologies. Examples include joint patenithw
stakeholders in countries of origin of genetic teses as well as joint research programmes with
institutions in such countries7 Such intellectual property rights-mechanisms wosgéem to have a
large potential to play a significant role in nestbuth technology transfer. Countries could engage
adapting their legal, regulatory and policy framekgao encourage the use of such mechanisms.

52. The literature provides some proposals on othercrew@ measures and mechanisms for
intellectual property management that could fodter transfer of technologies of relevance to the
Convention, and in particular of biotechnologies:

» Patent Pools and intellectual property managementises
A patent pool is a voluntary agreement between @gwonore patent owners to license one or
more of their patents to one another or third partFor example, the Public Intellectual Property
Resource for Agriculture (PIPRAY is an collaborative initiative of U.S universgiand public
research institutions to bundle their licensed andicensed technologies (“shared technology

See OECD (2002)bid.
See the Bonn Guidelines for Access and Benefitisl, paragraph 43 and annex Il
See http://www.pipra.org.

8 14 12
@ N



UNEP/CBD/COP/8/INF/9
Page 15

packages”), making them more readily available &mier institutions for commercial licensing
or for designated humanitarian or special use. &g pf this effort, a database of patented
agricultural technologies is being developed tooinf researchers on freedom-to-operate
obstacles at the initiation of their reseamdi. For developing countries, patent pools may be
important because companies can more easily otitailicenses required to practice a particular
technology, which reduces transaction costs andlitéaes the rapid deployment of new
applicationsio/

* National technology transfer offices
A centralized service at the national level that €acilitate external negotiations and provide
support to domestic institutions that lack the mekdkills. These technology transfer offices
could also support the harmonization of matereh$fer agreements among public organizations
in order to reduce transaction costs of transfgrimellectual property. For example, Indonesia
has established a central office for technologydfer to help negotiate access to technologies of
value to Indonesian agricultural research prograsaméHowever, it is also said that one risk of
centralization is the potential to create anotherelucratic hurdle for scientise2/ As an
alternative, existing institutions could be ass@jttee (lean) task of acting as a central consulting
point or gateway43/

* Intellectual property commercialization agents

For example, BTG Ltd. (formerly known as the BhtiSechnology Group) is an institution that

is dedicated to the profitable commercializationhofd party intellectual property in the fields of

health, medicine, and other biotechnologis.Clients include public research centers and
global technology companies, from start-ups to mational companies. It functions as a
retainer for technology innovators, charging feed aharing in revenues generated from its
services, and provides a mechanism to turn intelécproperty into competitive and cost-

effective products, especially into the public settealth care sector of developing countass.

53. Some elements of the OECD Guidelines for MultinagicEnterprises, adopted in 2000, are also
pertinent. Under the science and technology sectlm Guidelines provide inter alia that enter@ise
should adopt, where practicable in the course@f thusiness activities, practices that permittthasfer
and rapid diffusion of technologies and know-howthwdue regard to the protection of intellectual
property rights, and, when granting licenses fer uke of intellectual property rights or when otlise
transferring technology, do so on reasonable temmisconditions and in a manner that contributébeo
long term development prospects of the host coumaty

F.  Strengthening of domestic research and innovation systems
1. General remarks
54. The strengthening of domestic research capaciSeani important element of an enabling

environment for technology transfer and adaptafidre national research and innovation system plays a
key role in the development of technology, in tleritification of technology transfer opportunitarsd

See Krattiger (2004), page 21.

Ibid, page 29.

See Byerlee and Fischer (2000), p. 21.

ibid.

See paragraphrror! Reference source not found. below for further discussion.

See www.btgplc.com.
See Krattiger (2004), page 26.

See UNCTAD (2004b), annex 2.
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in the provision of practical research to adaptangnt technologies to local socio-economic condi
— a key precondition for successful technologygfan

55. Public research institutions can also pay spectgéntion to innovation for sustainable
development, that is, to the development of tedabgiebk with social and environmental benefits that
cannot be captured through the market mechanising al7/

56. On thereceiving endresearch institutions that are located within ith@orting country will
often be closer to local stakeholders and techyolsgrs and their wealth of indispensable infororati
for successful dissemination and adaptation of teldgy. On theproviding end a strong national
research and innovation system will drive the psscef technology development — a necessary
precondition for any transfer. Furthermore, fostgricooperation among research institutions in
developed and developing countries is an imporéativity undertaken by a number of countries that
provide technology. Denmark for example runs a pogne to enhance the research capacity of
developing countries by financing twinning arrangemns between research institutions in these camtri
and its own research institutioags/ Canada reports that it supports internationalabokation for
Canadian research institutions in emerging higlwtitcareas ointer alia environmental technologies
and genomics. It further supports local scientigegple and institutions, to identify income-gemie
strategies and appropriate production technoldgiethe sustainable use of the products of biodigr
such as medicinal plants and non-timber productieireloping countriegs/

2. Human capacity development and training

57. However, many developing countries face severe tcnss in national scientific capacity,
including a lack of a critical mass of well-trainsdientists, technicians and engineers, required to
generate scientific and technological innovation wasll as to adapt and absorb technologies.
Correspondingly, many activities geared towards strengthening of national research systems are
related to capacity building and include the tnagnof staff at all levels as well as the enhancérmén
technical and institutional capacity. On the gldeakl, the United Nations University (UNU) provila
multitude of pertinent training activitieso/ The Bali Action Plan could provide a useful framoek for
extending related capacity building activities.

3. Research consortia

58. Individual public research organizations in smailll anedium-sized developing countries are at a
comparative disadvantage in accessing biotechngboggiucts due to substantial economies of size in
biotechnology research, small market size, andr tiveiak bargaining position with respect to large
private companies.

59. However, public research institutions within thensaregion will often have similar goals, needs
and assets, which is an incentive to pool resoukgs consortium they might be in a better posit@
gain access to technologies if they negotiate@®ap and also could share the costs. Such a dansor
could also enhance the sharing of biotechnologyst@md germplasm products among the public
research institutions. Regional collaboration readly occurring through programmes such as thenAsia
Rice Biotechnology Network (ARBN) or the Latin Anean Biotechnology Network (REDBIO). It is

47/ UNFF (2003b), page 49.

48 See IP/C/W/132/Add. 4

49 See the Thematic Report on Technology TransférGaoperation from Canada.
50/ See the communication from the United Nationsversity for details.
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underlined that, in order to be effective, thesesootia should have a legal basis and a strongrbatl
central unit to negotiate and possibly hold inlial property on behalf of its membess.

G. Fostering technological and scientific cooperation: public-private cooperation and
intermediary institutions

60. The domestic research and innovation system alsgsh key role in a country’s absorptive
capacity in relation to technology. One problenated in particular to public research in develo@and
developed countries alike is that relevant reseéiratings do not reach the potential users, or only
insufficiently so. Correspondingly, it is often eggd that government-to-government cooperation
mechanisms could be more effective in facilitating flow of technologies to the potential final s
developing countries. There is a great need tore#the interaction between institutions of educati
and training as well as of research and developmenihe one side and local industries on the o#z2ér.
The conclusion is that, to the extent feasible,gheate sector should be involved in such coopanat
either as a direct beneficiary or as a potentié¢rmediary, which would “package” and distribute
research findings to the final usesg.

61. However, alliances and joint ventures between thblip and private sector often face
difficulties due to differences in business cultyréhe lack of experience with intellectual propert
management in public organizations, and asymmaetgotiation skills and experiences. Intermediary
institutions are often said to play a useful releacting as a “honest broker”, which focuses omting
public-private-partnerships by facilitating factdeal negotiations of transfer agreements, providing
“managed” technology transfer, and providing acdes$inancing facilitiess4/ Many of the already
existing alliances have been brokered through nmidiary organizations such as the Agricultural
Biotechnology Support Program (ABSP) and the Irdgamal Service for the Acquisition of Agri-
biotech Applications (ISAAA), for instance, the Reer and Applied Genetic Engineering Research
Institute (AGERI) alliance in Egypss/

62. On the international level, the International Seevifor the Acquisition of Agri-biotech
Applications (ISAAA) operates primarily as a fatlior, matching available technologies to meet
identified needs, brokering technologies, and lng/capacity by transferring knowledge and know-how
between companies in developed countries and tbhécpsector in developing countries. ISAAA also
addresses other constraints in biotechnology teanstich as regulatory and public perception issues
According to Krattiger (2004), this concept is agpiate to chart new territory and bring public and
private actors closer together. It is also effextin setting new models of collaboration specific t
geographic areas, technologies, industry typeseeds. However, it also demands complex institation
arrangements and significant fundisg.

63. The Consultative Group on International AgricultuResearch (CGIAR) is another important
network on the international level. It consists afstrategic alliance of countries, internationatl an
regional organizations, and private foundations psuiing 15 international agricultural centres
worldwide that work with national agricultural reseh systems and civil society organizations inicigd

the private sector. CGIAR is committed to strengthg national agricultural research in developing
countries through side-by-side working relationshijgth colleagues in national programs, strengtingni

skills in research administration and managememnd, #@rmal training programs for research staff.

51 See Byerlee and Fischer (2000).

52/ See WTO (2003); UNFCCC (2003), UNCTAD (2004b).
53 See UNFF (2003b).

54/ See UNFF (2003b); Krattiger (2004).

55 See Byerlee and Fischer (2000).

56/ See Krattiger (2004), page 28.
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CGIAR is a potentially important “bridge” betweedvanced private and public research organizations
and public research organizations in developinqitoes.57/

64. The RAND Science and Technology Policy Institute daveloped guidance on the necessary
planning process for technological and scientiiogeration which may be helpful in avoiding pitgallt
identifies a six-stage planning process which idekithe following steps: (i) Initial decision anelstgn
stage; (ii) Identifying and contacting key actotakeholders; (iii) Identifying initial and sustangj funds;

(iv) Determining organization and management stmggt (v) Identifying, negotiating and setting up
measures for IP rights (vii) Determine a methodgsess effectiveness/

65. In the third national report, Parties were askedefmrtinter alia on measures to promote scientific
and technical cooperation, and on efforts to prent®velopment of joint programmes and ventures for
technology development. Nearly all countries argolved in general international technical and
scientific cooperation in the field of conservatiamd sustainable use of biodiversity. The mailygia
are United Nations institutions (e.g. GEF, UNEP,Dm UNESCO, FAOQ), large international NGOs
specialized in biodiversity (e.g. IUCN, WWF, Birde), Regional Organizations (e.g. European
Commission, ASEAN), and bilateral cooperation aggesérom developed countries (e.g. German GTZ,
Canadian CIDA, Swedish SIDA). In addition, inteipatl cooperation is also promoted through
multilateral agreements and initiatives which tygig focus on a particular thematic area (e.g. Rams
CITES, CGIAR on agriculture, CIFOR on forests), ahdough regional or national networks (e.qg.
American IABIN, Asian ASEAN, European Eionet, Afaic AEIN Commonwealth CSIRO, Canadian
CBIN, Belgian ABIC).

66. As regards encouraging and developing methods oparation for the development and use of
technologies, including indigenous and traditioteadhnologies, in pursuance of the objectives of thi
Convention, the answers by Parties are split egjaationg 3 groups, with 37 countries having methods
in place, 39 with relevant methods under develogmand the remaining 39 without any methods
developed in this regard. More specifically, 86 mnies have been active in the establishment oft joi
research programmes and ventures for the develdpofidachnologies. Examples provided highlight
that most of these programmes have been initiatkedugh international, regional, bilateral and
international non-governmental organizations memibabove.

67. 58 countries have established links with partnganizations through their CHM and, among those
countries who have yet to do so, 34 are in thege®of coordinating with relevant partners. Howgver
only a handful of national CHMs from developed coi@s are effectively assisting other countries to
gain access to information in the field of scigntiind technical cooperation, though most of the
developed countries are very active in internaticoaperation.

68. In order to further promote access to and transfeéechnology under the Convention, one option
could be to identify a suitable institution at thational level which, in close cooperation with idagl
Focal Points for the Convention and the NationaldFdoints of the clearing house mechanism, could
act as a central consulting point on technologyeseand transfer for other national or internationa
actors to turn to. This institution could act aseatral gateway for the exchange of pertinent teldgy-
related information, that is, on needs and oppdiamfor the transfer and adaptation of technolagy
well as on related capacity needs and the suppatladle, through for instance national and
international training programmes and initiativéis, building or enhancing capacities. For instance,
relevant actors in developing countries, both angloviding and the receiving end, may often nateha
the experience, and the expertise gained therélmggmtiating technology transfer agreements whieh
often legally complex. Acting as a central techggltransfer office for purposes of the Conventithre,

57/ Regional organizations such as for instance tivefiean Federation of Biotechnology (www.efb-cdrtrg)
could also be play that role of an intermediary.

58/ See RAND (2002).
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envisaged institution could for instance organ&ated capacity building for these actors, ashestitin
the negotiations and/or negotiate, as appropriateuthe circumstances of the individual countrees,
their behalfs9/

Supporting activities

69. An interesting suggestion for a global initiativesvrecently made by a report to the United
Nations prepared in the context of the MillenniunevBlopment Goals. The report states that
biotechnology could save tens of millions of liveech year in developing countries if the technolisgy
shared equitably. The study is part of the sixionlHdollar Canadian Programme on Genomics and
Global Health, funded by the Canadian governmentelsas two pharmaceutical companies, Merck &
Co. and GlaxoSmithKline. The repariter alia calls for the creation of a Global Genomic Iniati
(GGI), to promote the potential of genomics anchédp transfer technology and basic science. This
initiative would link various stakeholders and makirmation on latest technologies freely avaiabl
so that developing countries could use those ressuto develop their own solutions to local
problemsso/

70. Another option to support in particular developioguntries in the conclusion of technology
transfer agreements would consist in the compifatibstandard templates for such agreements, wsed f
instance by the institutions referenced in the jotey paragraphs. This compilation and analysisciwhi
could be undertaken by the Secretariat to the Qgiore in cooperation with the aforementioned
institutions and initiatives, could be used to depenternational guidance that could act as refeegfor
good/best practice on technology transfer agreesnent

71. Promoting the exchange of technology-related infdgrom at national, regional and international
levels, in particular on technology needs and teldgies that are available for transfer, is recogdias

a key enabling mechanism that would facilitatettaesfer of relevant technology under the Conventio
In fact, the particular importance of informatioxchange is highlighted by the programme of work on
technology transfer and scientific and technicabpmyation by focusing on this issue in an own
programme element, on information systems. Acti2ity.2 under this programme element foresees the
development of proposals to enhance the clearingsdhanechanism of the Convention as a key
mechanism for exchange of information on techn@segind for facilitating and promoting technology
transfer and cooperation. Draft proposals theretinbe discussed by the informal advisory committee
on the clearing house mechanism in conjunction whitn expert group on technology transfer and
scientific and technical cooperation, and will hémitted to the Conference of the Parties at ghtéi
meeting as a separate document.

72. Experience at the national level seems to highlightimportant role of personal contacts for the
successful identification of transfer opportunitesd the successful conclusion of the transfer. \Web
based platforms may be an important tool, but wédkd to be supplemented by other matchmaking
mechanisms. For instance, matchmaking could alsdab#éitated by the Parties to the Convention

through national or regional workshops that wouiddptogether technology providers and users.

59 See the related discussion in paragradlabove.
60/ Genomics and Global Healtttommissioned by the Millennium Project of the tddi Nations, released 8

October 2004.
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V. MEASURES AND MECHANISMSTHAT PRESENT OBSTACLESFOR
TECHNOLOGY TRANSFER

73. Activity 3.1.2 of the programme of work also cafigr the compilation and synthesis of
information on measures and mechanisms that predestacles that impede transfers of relevant
technologies from developed countries.

A. General observations

74. Many of the crucial elements of an enabling enwiment for technology transfer that were
enumerated and discussed under section 2 aboveasam today, not implemented in a satisfactory
manner. Hence, the absence or poor implementafidghese elements can be interpreted as creating
obstacles that impede transfer of relevant teclyyollom developed countries. Examples would include
the existence of deficient investment regimes am@dlwdomestic policies and regulations, negative
effects of intellectual property law, etc. To aVeiuplication, the following discussion will not-tterate
these elements.

75. Other obstacles transpire from other elements efptiogramme of work on technology transfer
and scientific and technical cooperation, namelgmf the programme elements on needs assessments
and on national, regional and international infaiora systems1/ A general lack of awareness and
information on technology needs as well as on ats#el technology and ongoing capacity development
initiatives to foster the transfer of these teclhgas, is often cited as a major barrier to tecbgyl
transfer. Again, to avoid duplication with actiesi under these other programme elements, the falipw
paragraphs will not further elaborate on these@spe

76. Poor technical, scientific, institutional and adisirative capacity will be in many countries
another important obstacle for the effective transéliffusion and adaptation of technology as vesll
technical and scientific cooperation. This is auésof cross-cutting importance, that is, the atserf
adequate capacity will present obstacles to theceie conduct of needs assessments and to the
improvement of national information systems foiealogy transfer, referred to in the paragraph abov
and will also present a key obstacle for the comatif an adequate enabling environment for teclgylo
transfer. The building and enhancement of suchagps covered in element four of the programme of
work.

B. Trade related obstacles
1. General observations

77. In many countries, barriers to trade constitutelastacle for the effective transfer of technology.
This is particularly the case where barriers affeetimport of technologically-intensive machinenyd
equipments2/ It may be objected that, under a knowledge-batafthition of technology, which also
includes “soft” technology in form of technologidatowledge and informatios3 the mere sale to or

61/ Programme elements one and two of the progranfmeoik on technology transfer and technological and
technical cooperation as contained in the anneaeoision VI11/29.
62/ According to the OECD, exports from technolodic@htensive industries are defined in accordarcés

overall R&D intensity (sum of direct and indirecljhe direct intensity corresponds to the ratio &0CRexpenditure to value
added for the industry. For indirect intensity, emlied technology (R&D expenditure) in intermediatied capital goods
purchased on the domestic market or imported ientakto account. See OECD Factbook 2005: Econoamgjronment and
Social Statistics.

63 See the explanations provided in UNEP/CBD/MYPOWgaragraph 15, and UNEP/CBD/SBSTTA/9/7,
paragraph 19.
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purchase of equipment and machinery would not tyuas an effective transfer of technology.
However, it has also to be borne in mind that tihedrt of technologically-intensive machinery and
equipment usually comes as a package which aldodes the transfer of pertinent technological
information and know-how, through manuals, trainif@ng term cooperation between importers and
exporters, etews/

78. The World Trade Report 2003 shows that, for alhtedogy categories, tariffs on technology
products tend to be higher in countries at a lostage of development. In addition, while for low-
technology goods import duties in low-income coigstiare on average 3.4 times higher than theynare i
high-income countries, for high-technology goodsytlare 8.5 times higher. That is, unlike technology
transfer would require, the degree of protectioroi-income countries is relatively higher for high
technology products. 66

79. As regards potential non-tariff barriers, one lwabdar in mind that there is also a need identified
in the programme of work on technology transfer aaéntific and technical cooperation to ensure tha
transferred technologies are economically viabbejadly acceptable and environmentally friendiy.
The need is of particular relevance in the casmadern biotechnology that could for instance addera
to the biological resources of many developing toes.68 Legal and administrative frameworks need
to be in place to conduct appropriate technologly aissessments, to transform their results intsidee
making, and to implement the decisions. These freorles need to be effective while not unduly
restricting the transfer of technologies that &levant under the Convention.

2. Tariff and non-tariff barriers to environmenigbods and services

80. In paragraph 31 (iii) of the Doha Ministerial Derton, trade ministers at the fourth session of
the WTO Ministerial Conference, held in Doha, Qatar 9 —14 November 2001, agreed, with a view to
enhancing the mutual supportiveness of trade amdosment, to negotiations on the reduction or, as
appropriate, elimination of tariff and non-tarifaviers to environmental goods and services. Socdg
may also include technology-intensive goods ofvahee to the Convention. Hence, the negotiations
have the potential to remove or alleviate an inmgrdrobstacle to the effective implementation ofidet

16 of the Convention.

81. The negotiations on paragraph 31 (iii) of the D@lelaration were assigned to the negotiating
group on non-agricultural market access (NAMA) hnain examination of definitional aspects and scope
of environmental goods and services, as well asoaitoring role over progress, given to the WTO
Committee on Trade and Environment in Special 8asdbelegates identified a number of complex
technical questions pertaining in particular to theinition of environmental goods. Some of these
problems are also relevant for the identificatidriexhnologies for conservation and sustainableafise
biodiversity, such as:

(@ The multiple end-use problem, that is, the factt ttame goods might be used for
environmental or for other purposes, including emvnentally harmful ones. For instance, night-visio

64/ Accordingly, the UNCTAD Draft Code of Conduct dhe Transfer of Technology defined ‘transfer of
technology’ asthe transfer of systematic knowledge for the mantifre of a good, for the application of a procesgor the
rendering of a service and odes not extend to taesactions involving the mere sale or purchasega@dds.” See Yusuf,
Abdulgawi A. (2001), page 319.

See Yusuf, Abdulgawi A. (2001), page 319.
WTO (2003), page 94.
See element one of the programme of work.

R 1218 &
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See also paragrajii®.
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goggles could be used by park services in theht fagainst poachers, but they may also be useful fo
more effective poaching;

(b) The “moving target” problem, alluding to the questihow to keep preferential lists
updated in light of ever-evolving goods and tecbgs;

(© How to avoid a bias towards “end-of-pipe” technidsgas they are easier to identify than
integrated technologies for cleaner productiorfporeducing and/or avoiding harm to biodiversity;

(d) How to address goods and services whose positivieoemental impact is dependent on
the target region; for instance, knowledge relatethe sustainable management of ecosystem resource
will often be applicable to specific ecosystemanatic regions, agricultural production systems,diat
not to others.

82. This negotiations are however not only relevantfmtering thedirect transfer of goods that
may encapsulate technology of relevance to the @uion. Analogously to the reasoning provided in
paragrapt36 above, the elimination of tariff and non-tatirriers by developed countries for certain
biodiversity-based goods from developing countreesild foster the demand for these goods and,
subsequently, the demand in those developing desntor technology for the sustainable use of the
underlying biodiversity assets.

3. Export control policies

83. Another mechanism that could possibly present grediment to the transfer of technologies of
relevance to the Convention has recently been @iout by the Sunshine Projeet, a non-profit
association that works on issues related to bio&dgiveapons. This association has raised the concer
that the current international system of exporttagda could be an obstacle to the transfer of
technologies of relevance to the Convention. Exmamtrols are national legal and administrative
systems designed to limit or to prohibit transfdr certain types of technology, and specifically
equipment, materials and knowledge that have paleweapons uses. At the international level, an
informal association of 34 member countries, theated Australia Group, develops common control
lists of technologies and works to ensure that expontrols are harmonized among members. The
Sunshine project states that export controls, phssvorking in conjunction with domestic patent
secrecy provisions, may restrict the transfer ohynbiological technologies that, in addition to rimgpi
potentially weapons-related, could also be relevanthe objectives of the Convention. For example,
export controlled items such as biological manufang technologies and basic laboratory safety
equipment, may as well be used in medicine, agticell and other industriesy

84. The Sunshine Project underlines that the numbexpbrt denials imposed each year cannot be
determined, because such information is not pyb&ghilable. Because of these information constsain

it is very difficult to gauge at this stage whetlaed to what extent export controls present obssattiat
impede the transfer of technologies of relevandféoCBD. It is noteworthy in this context that eoof

the submitted thematic reports on technology temahd technological cooperation identified export
controls as a constraint for the transfer of tetbgies of relevance to the Conventigw.

69 See http://www.sunshine-project.org
79 See Sunshine Project (200&xport Controls: Impediments to Technology Tran&fader the Convention
on Biological Diversity Backgrounder #13.

|\l
=

See the thematic reports on Technology TransférGooperation.
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V. MEASURES AND MECHANISMSTHAT PROVIDE INCENTIVESTO PRIVATE-
SECTOR ACTORSAND PUBLIC RESEARCH INSTITUTIONSIN DEVELOPED
COUNTRIES

85. Activity 3.1.2 of the programme of work also cafigr the compilation and synthesis of
information on measures and mechanisms that provitleaccordance with existing international
obligations, incentives to private-sector actord pablic research institutions in developed coestitio
encourage cooperation and transfer of technolatesigh e.g., joint ventures or technology transfer
programs.

A. General remarks

86. The provision of incentive measures is an imporgement of an enabling environment in
particular for the transfer of proprietary techrgés. For such technologies, governments have by
definition only limited, if any, force in directlyegulating or prescribing their transfer. According
many governments in developed countries are uridegactivities by developing legal and financial
instruments and adapting tax regimes that inciteraward technology transfer. This section proviales
overview on these activities under different categgoof incentive measures.

87. Article 66.2 of the TRIPS Agreement also requitdeveloped country Members to provide
incentives to enterprises and institutions in thédérritories for the purpose of promoting and
encouraging technology transfer to least-developmehtry Members in order to enable them to create a
sound and viable technological base2 Further to this requirement, developed countrynrilders are
required to provide reports on their pertinent\atitis to the World Trade Organization. Insofahaig
pertinent for fostering the transfer of technologfy relevance under the Convention, the following
section also synthesizes the information provideithése reports.

B. Incentivesto private sector actors provided by developed countries
1. Incentives provided by bilateral developmentpayation

88. An analysis of the third national reports and thentatic reports on technology transfer and
technological cooperation, as well as of recentrssfions provided by Parties to the Conventign
shows that incentives to private sector actorsngage in technological cooperation and technology
transfer are often provided in the framework oétetal development cooperation. In particular:

* Austria pointed to a new co-financing instrument for depehent cooperation for private
business partnerships, which allows macro smallmedium-sized enterprises from developing
countries to cooperate with Austrian companiesrplément projects in their home countries.

* In Belgium, the Belgian Science Policy Office finances bilatecooperation projects and
finances the Belgian contribution to GBIF, whiclelides a capacity-building component. The
‘Belgian Coordinated Collection of Micro-organism@CCM) provides capacity building for
micro-organisms. Since June 2000, the Plant Bioteldyy Institute for Developing Countries
(IPBO, University of Ghent) is active in traininggchnology transfer and plant biotechnology
researchr4/

* The Czech Republic provided a comprehensive overview of official depghent cooperation
activities undertaken in competence of the Minidtyy the Environment, a number of which

72 See IP/C/28, Implementation of Article 66.2 of fiRIPS Agreement.

73/ See the thematic reports on Technology Transier @ooperation from Austria, Canada, China, FinJand

Germany, Japan, Norway, Spain, Switzerland, as a®lthe submissions on technology transfer froma@anthe Czech
Republic, and the European Communities.

74 http://www.ipbo.ugent.be .
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include the transfer and adaptation of technoldgsetevance to the Convention., for instance,
the implementation of biological pest control teclugy.

e Canada indicated that the Environment Canada’s Environ@defitechnology Advancement
Directorate supported the development and appticaif environmental technologies in Canada
and around the world. Canada also has other systamsincentives in place to facilitate
cooperation between research institutions and thatp sector and developing countries, and
supports this type of work through its bilaterald gorogramme, such as the Canadian
International Development Agency RADARSAT programrReoject with a strong technology
transfer component include: the National Water @uaind Availability Management program
in Egypt, Water Harvesting and institutional strimagning in Tigray (WHIST), Ethiopia; the
Sustainable Agriculture project between CanadaGimnida aimed at promoting environmentally
sustainable agriculture practices in the Inner Mdiag Autonomous Region; and the Hebei
Dryland projectzs

* Chinareported that within the framework of China-Afri€poperation Forum, Chinese private
companies were encouraged to provide funds, teahsigpport and training to some African
countries in various fields, including biodiversitpnservation and sustainable use. China also
encourages private companies to establish jointtuves with foreign companies in the
development and application of technologies forseowation and sustainable use of natural
resources.

* Finland indicated that some Finnish private companies heh tproviding technical assistance
to some developing countries in the conservatiomnagement and sustainable use of
biodiversity, including through implementing somarkish development cooperation projects.

 Germany reported that since 1999, the German body respensils technical cooperation
(GTZ) had been supporting private companies’ largat activities in developing countries
through Public-Private Partnerships. In additiorptoviding funds, training of local staff and
technology transfer are typical elements of thggmts under the Public-Private Partnerships,
most of which deal with natural resources managémed sustainable use of biodiversity. One
concrete initiative with a strong technology comganis the German Appropriate Technology
Exchange (GATE)7é GATE's objectives are to improve the technolobicampetence of
NGOs and other groups involved in self-help-oridnigoverty alleviation and to develop
information and knowledge management systems fobslé@nd self-help groups.

» Japan provided some details concerning training couradsch JICA had delivered to various
countries in 2001 in the fields of forestry, agtiate and coastal resources.

* Norway indicated that it had a number of programmes thaberage private sectors, research
institutions and non-governmental organizationsutmlertake technological cooperation with
developing countries, though most of them do nadly address biodiversity or environmental
issues alone. NORAD funds the development of enuiental technologies and also works with
the Norwegian Export Council to encourage the peivaector to undertake technology
cooperation and transfer through thMatch-making Programra”.

e Spain reported that various programmes existed to fatditprivate-sector collaboration with
developing countries, including collaboration wittublic institutions of the developing
countries, as exemplified by the work of the Cefdedndustrial Technological Development.

e Switzerland has a number of programmes to encourage privaterseesearch institutes and
non-governmental organizations to be involved im development and transfer of technologies
for the benefit of developing countries and cowsnivith economies in transition. One of the
projects funded by the Swiss Agency for Developn@atd Cooperation is the Southern African
Drought and Low Fertility Project, which is desighto help the members of the Southern
African Development Community (SADC) develop magermplasm with tolerance to drought
and low sail fertility and improve maize yields awigld stability under conditions typical for

5 Submission from the Government of Canada.

[ http://www.gtz.de/gate
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resource-poor farmers. The other is the Indo-Svisfiaboration in Biotechnology, which
focuses on areas of agriculture and environment.

2. Fiscal incentive measures

89. Incentives for the private sector such as tax cssioes, refunds or deferrals for R&D
investments and relating them to the commerciatinadf technology are often implemented with a view
to enhance the transfer of technolagy.

90. In addition, the tax systems of many countries deestax breaks or deferrals for charitable
activities. It has been proposed that the relaggallframeworks could be adapted to provide adequat
incentives for private companies to engage in thesfer of relevant technologies and related c@paci
building activities. Such provisions would be offpaular importance if, as provided in Article 16(@f

the Convention, access to and transfer of techyodb@ll be provided and/or facilitated including on
concessional or preferential terms.

91. Such measures could also be used to generate ivefr private sector actors that engage in
research making use of genetic resources to impiemeequate mechanisms for the promotion and
advancement of priority access to the results amkfits arising from the biotechnologies that resul
from such research, in accordance with Article 19Pthe Convention. Guidelines for eligibility to
research-oriented tax breaks or deferrals couladapted to reflect the pertinent provisions andauce

of the Convention. They could also encourage tloadmaccess to research tools (through free access o
non-exclusive licenses), joint patents with stakeééus in countries of origin of genetic resourges)t
research programmes with institutions in such ceemitand discourage reach-through provisieg’s.

3. Incentives provided on the receiving end

92. Tax incentives may not only be provided on the oy side, but can sometimes also be found
on the receiving side. For instance, pertinentslegon in Brazil states that a company that ersstine
access to and transfer of technology to a Brazilatitution, public or private, and invests ineasch
and development in Brazil, shall be able to applyfiscal incentives for technological capacitylding

of industry and agriculture and for other incentiwvestruments, in accordance with the relevant
legislation.79/

4. Other direct financial incentive measures

93. Other financial incentive measures include thealliseipport of the export of certain technology-
intensive goods. For instance, the Netherlandsbksited a programme that seeks to facilitate the
transfer of climate-friendly technologies to deyeim countries by subsidizing the purchase of déna
friendly technology from the Netherlands up to 606%4he costs (e.g. energy-efficient city busseseshav
been transferred to Ethiopia, and windmills to @hand India)so/ Such programmes would also be
applicable to technologies of relevance under thevention.

94. Moreover, several countries have programmes inepla®ffer subsidized export credits or loan
guarantees that act as insurance against riskgemational transactions in order to encourageapei
companies to engage in high-risk export marketss tsurance constitutes an incentive for technplog

77 See Byerlee & Fischer, 2000, p. 21.

78 See OECD (2002) for a related discussion of thidajines of the United States National Institudésiealth
(USNIH).

79 See Provisional Act No. 2,186-16, Art. 23 2001.

80 See UNFCCC (2003page 20.
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transfer in that it provides a certain amount afusity for operations abroad and is offered by many
countriesinter alia Belgium, Germany, United Kingdom, Norway and thetidrlands1/ Guidelines for
eligibility for such programmes could be adaptegtovide incentives to such companies to engage in
technology transfer for the purpose of the Conwentin Biological Diversity, in a manner consistent
with international obligations.

95. Several developed countries also provide finansighport for the set-up of long-term and
mutually binding technological cooperation betweprivate firms in developed and developing
countries, and by co-financing local businesses Vlittle or no access to long-term investment Gpit
Such support, which is for example provided by Darkn Germany and Norwag2/ could also be
applied to technological cooperation of relevarcthe Convention.

5. Non-monetary incentive measures for cooperatimh capacity building

96. A number of countries established programmes thek $o facilitate information sharing and
personal contacts between private sector techngloggucers and potential users of these techndogie
For example, the Danish “Danida’s PS ProgrammeVidas incentives to Danish companies in the form
of advisory services and support in identifyingtpars, study visits and examinations as well as the
provision of information on technology transfer atim need to adapt and apply new technology to
developing countriegd So-called match-making programmes are offerddr alia by Norway and
Switzerlandg4/ They seek to encourage private partnerships bgngting investment projects between
private firms in OECD countries and counterpartdéneloping and transition countries. Such pronmotio
could for instance take place by facilitating tlegotiations on partnership agreemeasts.

6. Incentives to public research institutions pd®d by developed countries

97. Public research institutions are almost by defimitimainly or exclusively funded by public
monies. It therefore appears that public autharitiave more leverage on the terms of reference that
govern research undertaken by public institutiomken compared with the research undertaken by
private sector actors. The principles and guidslitat govern the funding of these institutionslddae
further developed to reflect the pertinent prowisicand guidance of the Convention on technology
transfer. In line with what had been observed iragaaph91 above, such updated guidelines could in
particular apply to public research institutionattiengage in research making use of genetic ressurc
The guidelines could foresee the implementationadéquate mechanisms for the promotion and
advancement of priority access to the results amkfits arising from the biotechnologies that resul
from such research, in accordance with Article 1@®the Convention, and could also encourage the
broad access to research tools (through free acmeswson-exclusive licenses), joint patents with
stakeholders in countries of origin of genetic gses, joint research programmes with institutions
such countries, and discourage reach-through pomasse/

98. In many countries however this comparatively higigrede of leverage will nevertheless be
restricted by a number of important factors, inahgd (i) the high value assigned to the policy pijite
that governments should not interfere with researut science (freedom for research and sciencd); an
(ii) the fact that budgetary restrictions have tedny governments to put public research institgtion

v See IP/C/W/132/Add.4/Suppl.1, IP/C/W/132/Add.43pL2, IP/C/W/132/Add. 4

82/ See |IP/C/W/132/Add.4/Suppl.1, IP/C/W/132/Add.R/C/W/412/Add.4, and the thematic report on
technology transfer and cooperation from Norway.

83 See IP/C/W/132/Add. 4. See also UNCTAD (2004b).
84/ See IP/C/W/412/Add.2. See also UNCTAD (2004b).

8y See also paragrafii on intermediate institutions.

86/ See again OECD (2002), ibid, for a related disiars of the guidelines of the United States Nationa
Institutes of Health (USNIH).
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under increasing pressure to look for private awdfng and for commercialization of their research
results. In such cases, the approach outlineddamthvious paragraph could be usefully complemented
by the types on incentive measures provided toapgigector actors, as described in the previous sub
section.

VI. MEASURES AND MECHANISM THAT PROMOTE AND ADVANCE PRIORITY
ACCESSTO THE RESULTSAND BENEFITSARISING FROM TECHNOLOGIES
BASED UPON GENETIC RESOURCES, AND TO PROMOTE THE EFFECTIVE
PARTICIPATION IN RELATED TECHNOLOGICAL RESEARCH

99. Activity 3.1.2 of the programme of work also caligr the compilation and synthesis of
information on measures and mechanisms that proamadeadvance priority access for Parties to the
results and benefits arising from technologies thagmn genetic resources provided by those Paities,
accordance with Article 19, paragraph 2 of the @mtion, and to promote the effective participation
related technological research by those Parties.

A. General observations

100. Article 19, on handling of biotechnology and distriion of its benefits, requires Parties to the
Convention to take legislative, administrative aligy measures, as appropriate, to provide for the
effective participation in biotechnological resdaractivities of those Parties, especially develgpin
countries, which provide the genetic resourcesstmh research; and to take all practicable measares
promote and advance priority access by such Padies fair and equitable basis, to the results and
benefits arising from biotechnologies based upengémnetic resources provided.

101. In the context of providing priority access, onadr fand equitable basis, to the benefits arising
from biotechnologies based upon genetic resouthese is a linkage to the ongoing negotiations on a
international regime on access to genetic resouaoels benefit-sharing with the aim of adopting an
instrument/instruments to effectively implement gwevisions of Article 15 and Article 8(j) of the
Convention and the three objectives of the Conwentivhich are taking place in the Open-ended
Working Group on Access and Benefit Sharing of @mavention. Article 1 of the Convention, which
presents its three objectives, recognizes thataffpopriate transfer of relevant technologies is on
means to achieve the fair and equitable sharinthefoenefits arising out of the utilization of ggae
resourcess7 The transfer of technology as a non-monetary si¢arshare benefits arising from the
utilization of genetic resources is also recogniirethe Bonn Guidelines on Access and Benefit-sigari
that the 8¢/

102. In the context of implementing Article 19 of the i@ention, it may also be useful to consider
that the development of technologies that are basedenetic resources may also utilize, during the
development process, traditional knowledge thassociated with the genetic resources.

B. National legislation and guidelines

103. In the third national reports, 39% of reporting owoies claimed to have some (35) or

comprehensive (5) measures in place for countresgiging genetic resources to be provided access to
and transfer of technology making use of theseurees on mutually agreed terms, while 41 countries
indicated that there are no such measures in plade22 Parties indicated that potential measures ar

87/ Article 1 of the Convention states th&fhe objectives of this Convention, to be pursueddcordance with
its relevant provisions, are (...) the fair and egbie sharing of the benefits arising out of thdizdation of genetic resources,
including by appropriate access to genetic resosi@adby appropriate transfer of relevant technologies, taking into account
all rights over those resources and to technolagiesl by appropriate funding.(emphasis added)

88/ See Appendix I, paragraph 2 (f).
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under review. A total of 14 countries indicatedttthe question does not apply to them. No addition
comments were provided.

104. Legislation in a number of countries addressessaca@d benefit-sharing and provide for the
establishment of guidelines or regulations. Sevefdhese guidelines or regulations have alreadnbe
adopted, while others are in draft form or in plagnstagesy':

» According to the third national reports receivedoaecember 2006a number of countries,
such as Cameroon, China, Comoros, Congo, Finladd_asotho are in the process of planning
the development of access and benefit-sharing mesisu

» Other countries have initiated the process of aguefy an ABS regime. They either refer to
access and benefit sharing in their national biedivy strategies and action plans, or other
administrative measures calling for the developnaé@in Access and benefit sharing regime but
have not yet regulated it in any detail (such asada, Central African Republic, Federated
States of Micronesia, Honduras, Niue and Viet Nam).they have undertaken (some on the
basis of a national strategy) to establish an acaed benefit-sharing regime and have developed
draft measures. These include Argentina, Bangladeéambodia, ChileCéte d’lvoire Estonia
Guatemala, Indonesid_ebanon, Madagascar, Malaysidlamibia Nepal, Pakistan, Samoa,
Seychelles, Saint-Luci& ¢, and Thailand.

» Access and benefit-sharing measures have entei@donte in a number of countries. Some of
these countries have legislative measures (focusingnvironment and/or biodiversity) referring
to access and benefit-sharing in general termsowitaddressing the access and benefit-sharing
process in any detail. Among these, countries sisckl SalvadorCuba, Malawi Mexico and
Nicaragua are in the process of developing reguiator other specific measures to elaborate a
more detailed access and benefit-sharing regimeer&ecountries have addressed access and
benefit-sharing in greater detédluch as Australia, Kenya, Uganda and Panama)r)thech as
Brazil 90, Costa Rica, India and Philippines have alreadyptetb complementary rules or
regulations. And countries of the Andean CommuiBglivia, Colombia, Ecuador, Peru and
Venezuela) have a common regime on Access biolbggsaurces established by the Decision
391 of the Commission of the Andean Community.

105. Different types of actors may use genetic resouregging from universities, research institutes,
gene banks, botanical gardens to biotechnologimalpanies. There is frequently a need identified for
different mechanisms that reflect the type of @t his objectives, needs and priorities when aings
genetic resources, including for instance the i¢ehuses of the genetic resources, such as basic
research or potential commercialization. For examphe South African Biodiversity Act requires
different measures depending on whether the genesiources are being accessed for research or for
commercial purposes/

106. For instance, Brazil states in its Provisional Ald. 2, 186-16, Article 21 that “the institution
that receives samples of genetic heritage compsranassociated traditional knowledge shall feaidit
the access to and transfer of technology for tmseation and use of this heritage or of this Kedge
to the Brazilian institution responsible for theass and shipment of the samples and transmiskibe o
knowledge, or to an institution it indicates.” pexifies further in Article 22 that “the accessatod
transfer of technology between a Brazilian researuth development institution, public or privatedan
foreign-based institution, may be carried out tigtothe following activities, among others: 1.) $dific

89y See UNEP/CBD/WG-ABS/5/4.

ou In addition to the Brazilian Medida Provisoria 18.186-16 (Brazilian Provisional Act), which isfeing on
access and benefit-Oharing, Brazil has adoptecede@ddressing access and benefit-sharing andiGEiegitage Management
Council has also adopted several resolutions éstng rules and procedures for the ABS regime.

91/ See South Africa National Environmental ManagetmBiodiversity Act, 2004, art. 83-84
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research and technological development, 2.) Trgirand capacity building of human resources, 3.)
Exchange of information, 4.) Exchange between aziBaa research institution and a foreign-based
research institution, 5.) Consolidation of scieatifresearch and technological development
infrastructure, 6.) Economic use, in partnershffprocess and product arising from the use of @&gen
heritage component, and 7.) Establishment of jiclnologically based undertaking.”

107. The type of actor involved is therefore likely t@ve an influence on the benefit-sharing
arrangement. For instance, benefits from an agneemeolving a private company are more likely to
include royalties in the event of commercializafisome kind of up-front payment and possibly non-
monetary benefits like training or transfer of teclogies, while benefits arising out of resources
collected by, for instance, botanical gardens wli sole purpose of realizing academic researeh, ar
likely to rather involve non-monetary benefits, Iswus (i) technology transfer, (ii) joint fieldwodnd
research, or (iii) provision of internships andrnnag. It has to be in borne in mind however, thaén
purely academic research may (unintentionally) keacsults that can be commercialized.

108. According to a recent publicati®@/ “almost without exception, every biodiversity-pp@cting
collection effort undertaken on behalf of companiss done through intermediaries”. These
intermediaries are mainly botanic gardens, reseamshtutions and universities with expertise in
collection techniques, taxonomy and other releveehds. It has been suggested that the importafice o
such intermediaries may need to be considered tagrgments in the development of their access and
benefit-sharing regimes/

109. A number of measures and mechanisms that were sdisduin previous sections will also
contribute to promote and advance priority accessParties to the results and benefits arising from
technologies based upon genetic resources prowigi¢idose Parties, in accordance with Article 1%({)
the Convention. For instance, it was discusse@atian V above how incentives could be generated fo
private sector actors (paragra@h) and public research institutions (paragr@phto engage in pertinent
activities, through the development or revisiongoidelines that govern eligibility for tax breaks o
deferrals, or for funding.

C. Information exchange and development of guidance at the international level

110. In addition, reference was also made to the impogeof identifying or establishing suitable
national institutions that couliohter alia promote the enhancement of capacity or, as apptepithe
enhanced use of existing expertise in the negotiadf technology transfer agreements for the sdike o
benefit sharing in accordance with Article 19 (fee discussion in paragrafnror! Reference source

not found. above). A compilation and analysis of existing péates or standard transfer agreements,
envisaged in paragrapfD above, and the subsequent development of intenaé guidance thereon,
could also contribute to enhance the capacity phirticular developing countries in this regard.

D. Project-based activities

111. The literature, the thematic reports and the resehtnissions provide information on a number
of project-based activities that promote accessHarties to the results and benefits arising from
technologies based upon genetic resources probyl#dubse Parties:

* One successful project concerning the effectivetigppation in biotechnological research
activities is a joint venture between the multiioa&l company Dupont and the Applied Genetic
Engineering Research Institute (AGERI), an Egyppablic research institute. The project aims
to jointly develop Bt maize, whereas AGERI gainsess to expertise to develop the local strain

92 See Laird (2002).

Kl See UNEP/CBD/WG-ABS/3/2.
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of Bt (the innovation) and to train its staff. Dugpdn turn, has access to the new Bt strain for use
in markets outside of Eqy4/

» Austria reported on a research project on sweettpaiermplasm diversity assessment, under
which unlimited use of all results for the CGIARsssm and partners in developing countries is
ensured. Moreover, it has drafted a proposal ofrauad Training Center for Capacity Building
(VTCCB) in cooperation with CGIAR centres and thdernational capacity programme on
conservation and use of biological diversity fovelepment, between the International Plant
Genetic Resources Institute (IPGRI) and the AustRaderal Ministry of Agriculture, Forestry,
Environment and Water Managemesd.

» The United Kingdonreports that the training of developing countryestists in the application
of new technologies for the conservation and w@ilon of genetic resources takes place in
various institutions including universities, KewgtJohn Innes Centre in Norwich and CABI (an
intergovernmental organization that obtains contipeti public funding). The commercial
company of the Macaulay Institute has undertakamitryg of Chinese scientists in nature
conservation and range management. In combinatitih wstitutes in several Central Asian
countries, new systems of production, which coresdsodiversity of rangelands, have been
developed. Current work in South America is deviglgsystems with local organizations for the
sustainable management of vicunas.

VII. MEASURESAND MECHANISMSTHAT PROMOTE INNOVATIVE
APPROACHESAND MEANS OF TECHNOLOGY TRANSFER AND
COOPERATION SUCH ASTYPE 2 PARTNERSHIPS

112. Activity 3.1.2 of the programme of work also caller the compilation and synthesis of
information on measures and mechanisms that promoteative approaches and means of technology
transfer and cooperation such as Type 2 partnersimpaccordance with the outcome of the World
Summit on Sustainable Development, or transfer gnamtors, involving in particular the private secto
and civil society organizations.

A. General remarks

113. Partnerships can achieve many elements of enabtiagonments described above, particularly
in terms of joint R&D and human and institutionapecity development. Case studies and information
provided in the third national reports reflect tipatrtnerships involving a broad range of actorgjiram
from universities and R&D institutions to governresmtities, private companies and NGO’s are
important for enhancing technology transts.

114. The partnerships can take on diverse forms andlava range of players. Private sector
participants can include technology developersess®s, suppliers, users and investors, while those
from the public sector might be central governmel@partments, agencies, intergovernmental
organizations and local government. Networks cafully bring together players who play similar ®le

in the technology transfer process, and wish toesbaperiences and information through the exchange
of best practices, lessons learned and case stadiesell as protocols, criteria, benchmarks and
performance data on specific technologies.

B. Type2 partnerships

115. One important outcome of the World Summit on Susthlie Development (WSSD) have been so
called Type 2 partnerships. Those are voluntanytiratdkeholder initiatives that are specificallgked

Beyerlee and Fischer (2000).
Thematic report on technology transfer and coatp@n from Austria.
See discussion in section Il G above.
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to the implementation of commitments outlined ie flohannesburg Plan of Implementation, Agenda 21
and/or the Programme for the Further ImplementatioAgenda 2XR7/ It is the partners themselves that
govern the partnerships through a mutually agreedhanism. The governance mechanisms may vary
from partnership to partnership but could be baiding the lines of existing other partnerships like
Global Alliance on Vaccine and Immunization (GAVihe Consultative Group on International
Agricultural Research (CGIAR), or the InternationAlDS Vaccine Initiative (IAVI). Type 2
partnerships require no formal selection process iaterested parties can get together and launch
implementation initiatives to achieve the goalsws$tainable development.

116. The distribution of registered partnerships by thBefocus shows that some areas have very
few registered partnerships. These “underrepredétihematic areas includater alia: biotechnology,
desertification, drought, marine resources and rzns.

117. One partnership that relates to technologies advezice to the Convention is an initiative
involving the International Centre for Genetic Bregring and Biotechnology (ICGEB, Italy) to promote
sustainable biotechnology and agriculture in Afrgga This initiative pursuester alia (i) the protection
and exploitation of genetic resources; (ii) thentifecation of research priorities; (iii) procedgréor risk
assessment and management, national legislatiam@)public information. Results of the research
performed in the national institutes will be trarséd, on a favourable basis, to other countries
participating in the initiative.

C. International partnerships, networks and joint R& D programmes

118. A number of networks have been active in sensgitire private sector in the developed world
to sustainable business options in the developioddwin addition to Type 2 partnerships, seveein
partnerships were launched at the WSSD includittgr alia the UNDP-GEF Technology Transfer
Network and UNEP’s Global Network on Energy for irsable Development. The former addresses the
issue of access to knowledge by facilitating infation exchange, finance and investment in sustinab
products and servicester alia in the agriculture, water and forestry sectorsilevthe latter is focusing

on various thematic areas of energy, includingweaides and access to the poor. 99

119. Another partnership initiative is the World Busise€ouncil for Sustainable Development
(WBCSD), a coalition of 170 international companigth the commitment to sustainable development
via economic growth, ecological balance and sqmiagress. The WBCSD'’s key activities includéer
alia capacity building, climate, water, energy and ainstble livelihoods. 1000ne example of a
WBCSD partnership activity is a cooperative timtspply program called the Forestry Partners
Programl104 developed by Aracruz Celulose 102 1990. Under this program, partnerships arenéamt
with local farmers to develop new, sustainable @mflantations that provide alternative plantedces

of timber for the company's pulp mill, and a newusme of income for the farmers and local
communities. In addition, seedlings of native tspecies are also provided for use in protectedvese
The program aims to help local farmers earn a béittimg, make better use of under-productive and
fallow land, and benefit from a viable and profi@hlternative to traditional crops by supplyingolun
how and patrtial financing.

97/ E/CN.17/2004/16, page 3

98/ http://webapps01.un.org/dsd/partnerships/seaactnierships/22.html
99y See UNFCCC (2003)

100 See http://www.wbcsd.ch

10V See http://www.wbcsd.ch/Plugins/DocSearch/details

102 See http://www.aracruz.com
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120. The Equator Initiative is a partnership that bringgether the United Nations, civil society,
business, governments and communities to help thédcapacity and raise the profile of grassroots
efforts to reduce poverty through the conservaton sustainable use of biodiversity. The Equator
Initiative champions and supports community effotts link economic development and income
generation with the conservation and sustainabée aisbiodiversity, thus contributing to one of the
strategic considerations contained in the prearab#re programme of work on technology transfer and
scientific and technological cooperation of the @mtion, namely, that consideration should be gigen
identifying and facilitating the use of local satuis to local issues, as the most innovative smhgtiare
often developed locally, but remain unknown to devicommunity of potential usenm®s

121. The Equator Initiative's work is organized arourmdirf themes: (i)The Equator Prizds a
prestigious international award that recognizestanding local efforts to reduce poverty througé th
conservation and sustainable use of biodiversijyA( innovative programme of community and local-
global dialogues, learning exchanges and meetiagsator Dialoguegelebrate local successes, share
experiences and inform policy. (iifequator Knowledges a comprehensive research and learning
initiative dedicated to synthesizing lessons frartal conservation and poverty reduction practiig. (
Equator Venturegs a unique investment program focused on blefficketice and capacity development
for biodiversity enterprises in the most biodivargich locations of the world.o4

122. Yet another example of a global partnership isititernational research cooperation network in
the area of science and technology (CYTED), whicksl 21 Spanish- and Portuguese-speaking countries
from Europe and Latin America. This programme, wwhic supported by several international
organizations, involves different models of coopiera between universities, R&D centres and
enterprises. Its primary objective is to estabtisbperation in research and technology developiueet

the transfer of R&D results to the productive seckivincludes sectoral activities relevant to areach

as energy conservation and biodiversity./105

123. The Climate Technology Initiative (CTI) launched 1995 is a voluntary initiative by 23
OECD/IEA member countries and the European Comonissdb support the technology-related
objectives of the UNFCCC. It generally aims at litating the more rapid development and diffusidn o
climate-friendly technologies and practices throyggirtnerships among OECD countries, developing
countries, multilateral organizations and the pevaectoriod Synergies with the objectives of the
Convention on Biological Diversity may in particul@sult from the work of the CTI on technologies f
adaptation to climate change.

D. Public private partnerships

124. The establishment of partnerships involving publied private key players brings
complementary capacities and helps to share adyesit@nd to gain mutual benefits. One increasingly
important example of such relationships is publizgie partnerships. These are being seen inciglgsin
as an effective means to leverage public fundsiebye overcoming budget restrictions, while also
harnessing the efficiency of the private sector afldwing it to operate more effectively through
changes in public policy that create more busirggmortunities. For the private sector, it is inGea
business opportunities for providing better produbetter services and sustainable technologi¢sitba
matters. Through effective and equal partnershifesadvantages of the private sector are combiritbd w
the social responsibility, local knowledge, envir@ntal awareness and job generation concerns aif loc

103 See decision VII/29 Annex, paragraph 4 (e).
104 See http://www.undp.org/equatorinitiative/
109 See UNFCCC TP/2003, page 21

106 See UNFCCC (2003), page 21
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or national governmentso7 The public and private sectors bring specifidiskand assets that often
provide the potential for alliances that exploitrgdementarities.

125. Assets of the private sector include large reseanthdevelopment resources to fund long-term
projects; a diverse range of organizations fromlisiyiatechnology companies to large multinational
companies that have extensive and increasinglaloothtive research links with the public sector,
particularly universities; dynamism, managerialicéincy, entrepreneurial spirit, knowledge of, and
expertise in, marketing and distribution systemmwdedge of technologies; access to global findncia
markets; and the advantages of economies of scale.

126. The public sector can provide the private sectdhwnowledge of pathways for local market
access, applied infrastructure and access to lgmadtic resources. Furthermore, partnerships \uih t
public sector are likely to improve the public insagf biotechnology and of the private company
involved.

127. However, it is important that public and privatetpars recognize the differences in their values
and culture. Considerable time and patience is ettéd bridge these cultural divides and establish
mutual trust and confidence. The overall goal sthobké to build partnerships that optimize the
comparative advantages of the public and privateose to achieve mutual objectives.

128. It has been pointed out that joint ventures andmerations between governments and firms may
prove useful not only in channeling concrete peviatvestments into technology but may also conteibu
to alter other firms’ risk perceptions in the mediand in the long run, thus contributing to an @asing
and more stable private sector involvemeog. With regard to the transfer of technology of relewe
under the Convention, this observation may alsoeb®/ant with regard to technology risk assessments
that are needed, according to the programme of wrktechnology transfer and scientific and
technological information, to ensure that the tfamed technologies are economically viable, stcial
acceptable and environmentally friendlge Conducting technology transfer within partnership
agreements will ensure that these objectives dgetdken into account from the very first stageshef
transfer process, and will thus also contributstadilize the expectations of the involved busiassin
addition, partnership agreements provide scopedducing the general political and economic risks
associated with foreign direct investment, and therefore preferred to FDI when these risks are
relevant.11q

129. Technology partnership programs can be fosterewmditions where government institutions as
well as science and technology centers are suffigistrong to form a mutually beneficial partnapsh
with private enterprises. While these partnerskipsuld eventually develop and operate independently
public sector support is often necessary to estalhie basic framework for collaboratiany Examples

of such partnership programs of relevance for teldgy transfer under the Convention include:

» Technology partnership programs such as the UK fi@olgy Partnership Initiative (TPI), a
government initiative that aims to link companiesl @rganizations in developing countries with
UK companies and other organizations, which prowd#h technologies and services, as well as
the information and advice they need to deal withirtenvironmental problems12/

107 See UNEP-IETC2004).

108 See UNFCCC (1999).

109 See programme element 1, preamble and activatyl 1.

110 See WTO (2002), page 33.

1V UNFF (2003b), page 49

12 See thematic report on technology transfer amgpemtion from the United Kingdom.
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* Public private partnership programmes such as adfdny the Deutsche Investitions- und
EntwicklungsgesellschaffDEG German investment and development society} #ia to
provide structural support to the private sectocdauntries that are developing or undergoing
reform. DEG supports specifically target busineagnerships between German (or other EU)
investors and local firms in developing countriesl @ofinances pre-investment and investment-
tied projects. These include projects to proteetdghvironment including the support of training
schemes, such as the qualification of suppliar®.An example is the DEG-backed German-
Egyptianjoint venture ATOS that developed a pilot projentwhich plants are cultivated and
seeding and harvesting times as well as extragtiocedures are tested4

» Several CGIAR centres have developed joint-ventwids private companiesiy

130. Public-private partnerships may also play an imgdrtrole in the development of innovative
funding mechanisms for technology transfer. As axy@d in paragraph above, banks and other lending
institutions seem at present to be reluctant tanfie the transfer and uptake of technologies for
conservation and sustainable use of biodiversitys Tssue can be addressed through the promotion of
institutions, arrangements and mechanisms that pramide innovative financing, including micro-
financing, green finance, secured loans, and/aifgaarrangements.

131. In general terms, initiatives that could be undertaby public-private partnerships include
(comprehensiveness is not claimed):

» strengthening scientific and technical educatioth msearch institutions in order to help address
technology needs;

» discouraging restrictive business practices andhptimg open markets and fair competition in
biodiversity technology related markets, includihg promotion of good practices in this regard,
through for instance the development of internaiatandards and guidelines;

» increasing the certainty and responsiveness ofl legstems and reduce regulatory risk by
reforming administrative law and ensuring that jubdgulation is accessible to stakeholders and
subject to independent review;

e encouraging capital flows that support technologgndfer and scientific and technological
cooperation through the use of innovative spe@dliaredit instruments and capital pools;

» expanding research and development programmes aitmiggbroving access to technologies that
are needed in developing countries and adaptalibedb conditions;

» improving systems for the collection, assessmedtsdraring of specific technical, commercial,
financial and legal information.

113 http://www.deginvest.de/english/home/range_sevpipp/index.html
114 See http://www.deginvest.de/english/home/rangeiceppp/index.html
119 See Beyerlee and Fischer (2000), page 14.
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