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Note by the Executive Secretary

1. The Executive Secretary is circulating herewitlr, tfee information of participants in the fifth
meetings of the Ad Hoc Open-ended Working GroupAgness and Benefit-sharing and the Ad Hoc
Open-ended International Working Group on Articlg) &nd Related Provisions, the report of the
International Indigenous and Local Community Cotaidn on Access and Benefit-sharing and the
Development of an International Regime, which masist in discussions related to the development of
an international regime on access and benefitispanmd in addressing the traditional knowledgetedla
elements.

2. The report is being circulated in the form and laage in which it was received by the
Secretariat. To assist discussions the reporisis mlade available in Spanish and French, as welieas
original English.

* UNEP/CBD/WG-ABS/5/1.
o UNEP/CBD/WGB8J/5/1.
L.
In order to minimize the environmental impacts loé tSecretariat’'s processes, and to contribute doSecretaryeneral’
initiative for a CNeutral UN, this document is printed in limited noens. Delegates are kindly requested to bring tapie
to meetings and not to request additional copies.
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REPORT OF THE INTERNATIONAL INDIGENOUSAND LOCAL COMMUNITY
CONSULTATION ON ACCESSAND BENEFIT SHARING AND THE DEVELOPMENT OF AN
INTERNATIONAL REGIME

l. INTRODUCTION

1. The International Indigenous and Local Commui@gnsultation on Access and Benefit-
sharing and the Development of an InternationalilRegwas facilitated by the Secretariat of the
Convention on Biological Diversity thanks to thengeosity of the Government of Spain. The
indigenous peoples and local community represeetsittogether with the Executive Secretary of the
Convention, expressed their deep gratitude forothgoing support of the Government of Spain for
the programme of work for Article 8(j) and relatpdovisions and for their commitment to the

effective participation of indigenous and local ecoumity representatives in Convention processes.

2. Representatives from the following United Nasicagencies were invited to participate as
observers to provide advice in a technical capatity Institute of Advanced Studies of the United
Nations University (UNU) IAS, the Office of Unitddations High Commissioner for Human Rights
(OHCHR), the International Fund for Agricultural @opment (IFAD), the World Intellectual
Property Organization (WIPO), the United Nationsu€ational, Scientific and Cultural Organization
(UNESCO), UN High Commission for Refugees, the ®dhitNations Permanent Forum on
Indigenous Issues (UNPFII) and the Convention aidgjical Diversity.

3. The following members of the United Nations Pament Forum on Indigenous Issues also
participated in the meeting: Victoria Tauli-Corpi@hair) and Hassan Id Balkassm.

4. Representatives from twenty indigenous peopies lacal community organizations from the
seven geo-cultural regions identified by the Unitédtions Permanent Forum on Indigenous Issues
participated in the expert seminar (the full pdpaats list attached as annex II).

5. The present report highlights the main conchsi@and recommendations reached by the
participants, grouped according to items on thg@mme of work.

6. The meeting was opened by the Executive Segrefahe Convention on Biological Diversity,
Dr. Ahmed Djoghlaf. The staff of the ConventionBiological Diversity, along with the members oéth
United Nations Inter-Agency Support Group on Indiges Issues, and indigenous peoples and local
community representatives were together for thenimge session. The Co-Chairs, Joji Carino and
Mindahi Bastida and the Rapporteur Mattias Ahréo grovided opening remarks. Ms. Liselote Naniki
Reyes Ocasio provided an indigenous welcome andsiblg to the meeting and acknowledged
respectfully that the meeting was taking placehefttaditional territories of the Mohawk people.

7. Participants thanked Dr. Djoghlaf and the Cotieenstaff for the substantive nature and high
quality preparations of the meeting as well asfieient and friendly organizational arrangements.

8. After the opening of the meeting, session | cemoed with an introduction and update to the
process of access and benefit-sharing by Valeriensod, the programme officer for access and benefit
sharing at the Secretariat of the Convention omogioal Diversity. This was followed by a questiand
answer period.

9. Presentations at the meeting also included liserger from UNESCO providing an overview of
UNESCO standards relevant to the current discussiocluding the UNESCO Declaration and
Convention concerning cultural diversity which pom®s some advice on traditional knowledge and
cultural diversity. Also, the WIPO representatiy@®vided an update on work at WIPO’s work of
interest to indigenous and local communities, idiclg on the inclusive approach to intellectual @y
being promoted and explored by WIPO. WIPO furtheknowledged that traditional knowledge should
be considered under a human rights framework. lligirtae Chair of the UNPFII presented the outcomes

/...
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of the United Nations General Assembly’s*&kssion, at which the United Nations adopted thiteed
Nations Declaration on the Rights of Indigenouspghe(DECRIPS), as well as the results of the UNPFI
International Expert Meeting on Free Prior and infed Consent (FPIC).

10. Section | of this report includes general recwmmdations. Section Il provides specific
conclusions and recommendations for the consideradi both the Working Group on Access and
Benefit-sharing and the Working Group on Articlg) 8nd Related Provisions regarding indigenous
perspectives on the development of an internatioegime on access and benefit-sharing. Annex |
contains the Declaration on the Rights of IndigenBaoples (DECRIPS) and annex Il contains thefist
participants.

. GENERAL RECOMMENDATIONS
The United Nations Declar ation on the Rights of I ndigenous Peoples (DECRIPS)

11. The meeting welcomed the adoption of the Uniiations Declaration on the Rights of
Indigenous Peoples, (DECRIPS) adopted by the Urlitations General Assembly on 13 September
2007, as a universal standard on the rights oferbus peoples. DECRIPS has substantive provisions
which are highly relevant to the Convention on Biedsity, and an international regime on access and
benefit-sharing. Indeed, DECRIPS must be vieweidtagral part of the International Regime on Asces
and Benefit-sharing.

12. Given that numerous provisions in tieCRIPShave relevance to the access and benefit-sharing
regime, the Expert Participants decided that it lbdne useful to annex the adopted Declaration i® th
report and to recommend the elaboration a matingbrg together relevant standards of the DECRIPS
together with the elements of a regime on accedsanefit-sharing to provide an overview of minimal
standards concerning indigenous peoples and thatrootion on an international regime. Potentialhg
Secretariat of the Convention on Biological Diversin cooperation with the Office of the United
Nations High Commissioner for Human Rights (OHCHa) the Permanent Forum on Indigenous
Issues, could contribute to the elaboration omthag&ix. An analysis of the UN DECRIPS concerning t
access and benefit-sharing regime should also declather relevant instruments and developing
standards, taking on board the work of other reievmdies including he World Intellectual Property
Organization (WIPO), the United nations Educatipisaientific and Cultural Organization (UNESCO),
etc.

[1. SPECIFIC RECOMMENDATIONS
A. Key substantive e ements of an international regime

(v) Measures to promote and safeguard the fair andtefgld sharing of benefits arising out of the
utilization of genetic resources

13. Benefit-sharing arrangements should take intcoant the enduring benefits to human
civilization and national prosperity that indigesopeoples have contributed in the past and contimue
provide in the present. These contributions amdord vast bequest of heritage value to the present
generation, and the benefit-sharing should notrbiteld to contractual arrangements for access tetie
resources and associated traditional knowledgevef@ments should bear in mind the contributions
indigenous peoples have made to the developmeninaimtenance of e.g. agricultural biodiversity and
the conservation of and sustainable use of spemiesngst other things. Support for the presermatio
cultural diversity and traditional knowledge arguied to secure the continued sustainable uséeof t
maintenance of these broad benefits, which mustbgect to their free, prior and informed consent.

14. The Expert meeting stressed that any discussion benefit-sharing arrangements must be
mindful of the fact that past injustices have lefist indigenous peoples in poverty and marginatinat
Indigenous peoples therefore find themselves insitipn where states and private actors are “oftgri
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unfavourable and culturally inappropriate bendiigsng arrangements to them, utilizing their vuide
position, claiming that accepting these agreemamrgsndigenous peoples’ only way out of povetty.

15. The Expert meeting called for a stop to suchtegies and actions. The main avenue for
addressing indigenous peoples’ poverty and mailigatéadn must be through recognition of their rights
cultures and ways of life. Unless values suchustotnary sustainable customary use of resources are
secured, no access and benefit-sharing regimeeahrielevance to indigenous peoples. Any acceds a
benefit-sharing regime should hence be additionaland cannot and should not substitute other
obligations that governments have towards indigenpaoples within their state. Benefit-sharing
arrangements are always merely complementary tergkservices to and protection of indigenous
peoples’ cultures, societies and particular lifdest.

16. Indigenous peoples have not initiated or caitedhe elaboration of an international regime on
access and benefit-sharing. However, should therguch a regime, there can be no benefit-sharing
without an effective implementation of the conceptfree, prior and informed consent (FPIC) of
indigenous peoples. Any agreed terms for benbkéiting can only be developed through a functioning
FPIC process. In the same vein, any benefit-shairangement must respect indigenous peopledsrigh
to lands, territories, resources and traditionavidedge.

B. Other dimensions of benefit-sharing

17. Benefit-sharing does not necessarily needk ttze form of monetary compensation. Rather, for
indigenous peoples, it might be more culturally rappiate that sharing takes the form of social and
cultural support. Today, monetary benefits tentbdcover-emphasized on the expense of socio-clltura
elements. Benefit-sharing mechanisms should pradorly be used to support traditional lifestyles,
land security, food security, cultural revitalizatj restoration of lands and waters, etc., becthaewill
safe-guard the preservation of traditional knowkedgd in turn biodiversity.

18. Benefit-sharing arrangements relevant to inthge peoples need to be formulated in a flexible
framework. It is further important that monitoringechanisms are put in place to oversee the
implementation of benefit-sharing schemes with ft#, effective and ongoing participation of
indigenous peoples.

19. Indigenous peoples may in some cases be coafrovith a situation where they may be unable
to afford access to medicines, agricultural prosluat other innovations developed from their genetic
resources and traditional knowledge. Access amgfiiesharing arrangements should also address the
ability of indigenous peoples to access productethan the use of their genetic resources anditraali
knowledge. Access and benefit-sharing regimes shoaihtain elements that allow for the preferential
access and the ability of national government tplyapompulsory licensing that increase indigenous
access to products and technology that derive fhain cultural heritage.

20. The Expert meeting concluded that indigenousples must be involved at all stages of the
development on an international regime and detertiie form of benefit-sharing. This should include
in particular strong participatory rights in anytinaal, regional or sub-regional bodies establistoedhe
implementation of any access and benefit-shariggme. Alternatively, indigenous institutions coudd
established or where they exist, strengthenedthiisame purposes. Consultations processes simould
particular serve to identify indigenous prioritiggh regard to benefit-sharing.

21. The Expert meeting underlined that capacityding is a pre-requisite for indigenous peoples
being able to enjoy the right to benefit-shariradging language issues into account.

i For instance some benefit-sharing arrangementse handicated that basic civil
services/infrastructure which should be suppliedhgy State and are enjoyed by the rest of the ptipal such as
education, health services and sealed roads aretagey etc. could result from agreements.
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22. Whatever contracts are agreed should be imtexgbistrictly to the terms of the contract, andehe
needs to be check-points and regular review to tmottie implementation of the contracts, to make su
that one does not go beyond the terms of suchamistr

(xii) Internationally recognized certificate of originiswe of legal provenance of genetic resources and
associated traditional knowledgeand (xiv) Disclosure of origin/source/ legal provenance ohejc
resources and associated traditional knowledgepipligations for intellectual property rights

23. The Expert meeting saw potential benefits mifesates of compliance, as they may be an aide to
protect indigenous genetic resources and traditiBnawledge. Certificates of compliance should
however, include not only a certificate of comptarwith national law, but also include reference to
indigenous peoples’ customary laws pertaining tmegje resources and traditional knowledge.
Furthermore, a certificate of compliance should attentify the right-holders to genetic resourced a
traditional knowledge, and serve to implement sglf indigenous peoples pertaining to genetic
resources and traditional knowledge, e.g., by tholy evidence of whether free, prior and informed
consent has been obtained from the relevant indigepeoples. The meeting recommended that even
though the option of Certificates of compliance baen recommended by the meeting of the Group of
Technical Experts on an Internationally Recogni@attificate of Origin/Source/Legal Provenance, the
location of access should still be identified iclswertificates.

24. Similarly, geographic indicators may providemeo protection for indigenous and local
community knowledge and genetic resources. Sinlarertificate of compliance, certificates of dmig
must not only include the country of origin, busalof origin of the knowledge holders (indigenous
peoples) and region of origin with the country {gahous territory).

25. It was noted that most genetic resources hasecated traditional knowledge. In most such
instances, it is the traditional knowledge thatdess the genetic resource identifiable and valuable
Hence, a certificate of origin and/or compliancestuclude not only the genetic resource but ateo t
associated traditional knowledge.

26. The Expert meeting recognized that indigenaaple may share joint title or have co-rights to
common genetic resources and traditional knowledgepossessing a common heritage. Hence,
measures for obtaining FPIC must support indigermmaples in establishing their own institutions or
maintaining and strengthening existing institutismsesolve joint title conflicts (and shared rigjtand
FPIC arrangements should not move forward untihszanflicts are resolved. Where indigenous peoples
occupy multiple nation states, governments showldperate to ensure that indigenous peoples can
choose their own institutions to resolve their ¢iot.

(x) Measures to ensure compliance with prior and infednoonsent of indigenous and local communities
holding traditional knowledge associated with gemet¢sources, in accordance with Article 8(j)

27. The Expert meeting noted that well establisledrnational human rights — including
international customary law - undisputedly affirrtigat indigenous peoples hold rights to genetic
resources and traditional knowledge. As such,cthvecept of free, prior and informed consent is not
merely a procedural right, but a right linked tdigenous peoples’ material rights to lands, tetig®and
resources, property, culture and self-determinatiGonsequently, any access and benefit-sharinmeeg
must recognize indigenous peoples’ right to FPI@gieing to their genetic resources and traditional
knowledge, in accordance with tbECRIPSand other sources of international law. Cleatig, right to
FPIC encompasses a right to say “no”. Participalss emphasized that human rights are not sutgect
national legislation.

28. FPIC measures should be developed to applyf tm@mponents and products of the process of
negotiating FPIC in order to ensure the contraindigenous peoples over all sensitive informatioat t
may be generated in negotiations.
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29. Indigenous peoples shall themselves decidegmes the consent on their behalf, in accordance
with their own laws and protocols, customary oreotvise. Consequently, if not agreed to by theveeié
indigenous people, it would be inappropriate ofggament authorities to replace the indigenous @espl
own decision making mechanism with government eaatechanisms, as the provider of FPIC.

30. The Expert meeting recalled the Internationgbeft Meeting on Prior and Informed Consent
facilitated by UNPFII, and recommend the redras a useful guide as to have the concept of [EBIC
be implemented with regard to indigenous peoplespntential access and benefit-sharing -regime.

(xv) Recognition and protection of the rightsmmdigenous and local communities over their tradiéib
knowledge associated to genetic resources sulmdbetnational legislation of the countries whenede
communities are located

31. Participants reflected on the implicationstaf tynited Nations General Assembly’s adoption of
the United Nations Declaration on the Rights ofigetious Peoples, and concluded that the Convention
on Biological Diversity and the development of aernational regime on access and benefit-sharing
must be understood against the background of tteesmt developments within international fawThe
participants concluded that DECRIPS should be &sgmal part of the regime on access and benefit-
sharing , since DESCRIPS reaffirms that peopleduding indigenous peoples, hold rights over their
natural resources as well as offer guidance atidastope of the principle of State Sovereignty over
natural resources.

32. The expert meeting acknowledged that undeCtivevention on Biological Diversity, states have
sovereign rights to natural resources vis-a-vigma actors such as other states and foreignesntiuch
as multinational corporations. However, the Expéeeting further stressed that the principle ofesta
sovereignty over natural resources cannot be irdvakminst indigenous peoples residing within thgest
In practical terms, this implies that State Sovgi is not absolute power and is subject to irsttomal
law including human rights law. Sovereignty israngiple of international law that in essence pdeaa
that no state may interfere in another state’siaeaffairs. As a consequence, states are esalgritee

to determine and apply laws and policies withinjitgsdiction. This right is, however, subjectday
limitations prescribed by international law. Thigngiple is repeated in a modified form in Artic3eof
the Convention on Biological Diversity, which, ientinent part, reads that, “States have, in accmsla
with the Charter of the United Nations and the giples of international law, the sovereign right to
exploit their own resources pursuant to their owni@nmental policies ....” As can be seen from bafth
these definitions, state sovereignty does not amtmuabsolute political or legal freedom; it is ited by
the Charter of the United Nations and by othergpiles of international law. This is very clearthre
case of human rights law, which limits and conditicstate sovereignty in connection with a state’s
treatment of persons and peoples subject to itsdjation.

33. The Expert meeting also recognized the pyidhat the Convention on Biological Diversity
gives to national legislation and noted that, irelwith the limitations on State Sovereignty, dotices
legislation has to be in conformity with the hunraghts of indigenous peoples.

34. As stated above, the DECRIPS is annexed toghisrt. In the context of recognition of rights o
indigenous peoples, the Expert meeting still deeihadpropriate to highlight some of the provisions
the DECRIPS, that are patrticularly relevant in¢taboration of a regime on access and benefit+stpari

2/ E/C.19/2005/3

3/ GA resolution 41/120 of 4 December 1986 entitl&etting international standards ... states that
guidelines in developing international instruments should be: "a) be consistent with the existingl\b@f
international human rights law" (i.e. not fall bel@xisting international standards); b) be of fuméatal character
and derive from the inherent dignity and worth b& thuman person; c) be sufficiently precise to gige to
identifiable and practical rights and obligations;
d) provide, where appropriate, realistic and effecimplementation machinery including reportingstgms; e)
attract broad international support.”
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35. Article 3 of DECRIPS confirms that indigenowsoples have the right to self-determination. The
right to self-determination encompasses a resodimension, under which peoples have the right to
determine over natural resources in their territdry other words, peoples, including indigenousptes,
enjoy sovereign rights over their natural resources

36. Similarly, Articles 26.2 of th®ECRIPS proclaims that “Indigenous peoples have the right
own, use, develop and control the lands, terrisoded resources, that they possess by reason of ...
traditional occupation or use”..Article 28.1 stipulates that “Indigenous peoplesve the right to ...
restitution or, when this is not possible, just; éad equitable compensation, for the lands,tteras and
resources which they have traditionally ... occupdedised, and which have been ... taken ... without
their free, prior and informed consent.” Constitgthuman rights, these rights cannot be set asjde
national legislation or a regime on access andfliesf@ring.

37. Article 31 of theDECRIPSproclaims that indigenous peoples:

1. Indigenous peoples have the right to maintaomtiol, protect and develop their cultural
heritage, traditional knowledge and traditional tiuial expressions, as well as the manifestations
of their sciences, technologies and cultures, idiclg human and genetic resources, seeds,
medicines, knowledge of the properties of fauna féord, oral traditions, literatures, designs,
sports and traditional games and visual and periognarts. They also have the right to
maintain, control, protect and develop their inéeliual property over such cultural heritage,
traditional knowledge, and traditional cultural engssions.

and

2. In conjunction with indigenous peoples, Statealsake effective measures to recognize and
protect the exercise of these rights.

This must be reflected in any regime on accesdandfit-sharing pertaining to indigenous peoples.

38. Pursuant to Article 34 of thieEECRIPS indigenous peopleséave the right to ... maintain their ...
juridical systems or custorhsArticle 40 of the Declaration proclaims thatigenous peopleshave the
right to ... effective remedies for all infringemenfstheir ... rights. Such a decision shall give due
consideration to the customs, traditions, rules #aghl systems of the indigenous peoples concerhed...
Finally, pursuant to Article 27, states shall, whaplementing indigenous peoples’ land and resource
rights, “give due recognition to indigenous peoples’ lawegitions, customs and land tenure systerhs...
This underlines that any regime on access and iveiafring andsui generisprotection of genetic
resources and associated traditional knowledge brisbmpliant with the relevant indigenous peoples’
customary laws and protocols, which provide thditi@nal legal basis for protection of genetic neses
and traditional knowledge. This further impliesttganetic resources and traditional knowledge ptetk

by indigenous customary legal systems, do notitfiédi the so-called public domain, for the purposks
intellectual property.

39. The Expert meeting further emphasised thaD#@RIPSprovides clear guidance on the right of

FPIC of indigenous peoples, in line with the abmentioned report of the UNPFII on the expert meagtin

on FPIC and indigenous peoples (E/C.19/2005/3) kvinidurn provides useful guidance as to how FPIC
processes can be operationalized and implementddnva context of the Convention on Biological

Diversity.

(xvi) Customary law and traditional cultural practicesiontfligenous and local communities

40. The Expert meeting expressed its support fatiag indigenous customary legal systems, which
are paramount to the protection of traditional klemlge.

41. Indigenous peoples’ customary legal systemsaipéng to traditional knowledge and genetic
resources existed prior to the emergence of theecdional Intellectual Property Rights (IPR) system
Traditional knowledge and genetic resources weredeaot unregulated areas before the coming into

/...
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being of the IPR system. Subsequently IPR-syst&smiot set aside indigenous peoples’ customary lega
systems. Indigenous customary laws continue tsteparallel to conventional Intellectual Property
Rights, and, as far as indigenous rights are coecgrtake precedent over conventional Intellectual
Property Rights. To the extent indigenous peoptastomary laws and protocols provide protection of
genetic resources and traditional knowledge, toeeefuch elements do not fall into the so callelipu
domain, even though conventional IPR-systems failptotect the genetic resource or traditional
knowledge in question. While these are our lawg Expert meeting acknowledged that from a
conventional IPR perspective, indigenous peoplagious customary legal systems could be labedlled
generissystem for the protection of GR and TK.

42. Any ABS regime shall reflect the obligationstétes to recognize indigenous peoples’ customary
legal systems pertaining to genetic resourcesraddional knowledge.

43. The Expert meeting noted the usefulness oétipert paper on Traditional Knowledgeby Dr.
Michael Dodson (Independent Indigenous Expert efWiNPFII) — concerningui generissystems based
on customary laws of indigenous peoples as a basithe protection of TK, which has been made
available as an information document for the fifibeting of the Ad Hoc Open-ended Working Group on
Article 8(j), and supported Dr. Dodson’s work todlize this work.

(xviii) Code of ethics/Code of conduct/Models of priorrmfed consent or other instruments in order to
ensure fair and equitable sharing of benefits witfigenous and local communities

44, The Expert meeting viewed the revised Codedto€a conduct to protect indigenous intellectual
and cultural property as a useful starting pointfédure discussions. A strong code of ethics mssist
the development of an international regime andpttoéection of traditional knowledge. Still, theaftr
revised Code (to be discussed at therteeting of the WG 8j), is in need of considerabiprovement
and must be in line with current minimal standdfdsis to be of any value to indigenous peoplefdr
footnote 1).

C. Other matters

Tasks of Article 8(j) not yet commences that maisathe development of an international regime on
access and benefit-sharing

45, The issue of repatriation of traditional knosde is of considerable importance to indigenous and
local communities and participants urged the conueemnt and rapid advancement of task 15
(repatriation of traditional knowledge) of the 8(programme of work and also noted that the
commencement and advancement of tasks 7 (benafitagh prior informed approval and identification
of obligations of countries of origin), 12 (guideds for legislation to implement 8(j)), 10 standashd
guidelines for reporting and prevention of unlawdippropriation of TK and GR), in line and paratiel

the development of an international regime of ascasd benefit-sharing should be consider were
necessary tasks in the development of the redime.

Indigenous peoples’ participation in the processkthe Convention on Biological Diversity

46. The Expert meeting acknowledged the vital rtdle International Indigenous Forum on
Biodiversity (IIFB) has played in advancing pamiaiion of indigenous and local community
representatives in the work of the Convention osld®jical Diversity, in particular in the working aip
on access and benefit-sharing and the working goouprticle 8(j). To the extent possible, indigeso
and local communities should continue to aspiréeteelop joint positions in the ABS processes.

4 E/C.19/2007/10.
5/ Refer decision V/16, annex, programme of worktlom implementation of article 8(j) and related
provisions.
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47. At the same time, the Expert meeting conclutiedl there is also room for complementary and
diverse views and opinions, because distinct inmige peoples exercise their own choices and tigit r

to self-determination on this matter. Increadimg number of speakers from among indigenous pgople
and local communities in the processes of the Quiwe on Biological Diversity will also only serte
increase their concrete proposals for consideratidthin the negotiations. The Expert meeting
consequently called for participatory mechanisna #nsure that diverse regional views of indigenous
peoples from at least the seven geo-cultural regidentified by the PFII, are reflected in the dssions
within the working groups on access and benefitisgaand 8(j) and where possible sub-regional views
In particular, the Chairpersons of the working grewand parties are encouraged to facilitate full,
effective and appropriate opportunities for indiges peoples and local community representatives to
express their views. This will be particular relavin the negotiations on an ABS-regime, wheneilit

be necessary for indigenous peoples to responelxtoptoposals on the floor. Furthermore, indigenous
peoples and local community representatives shioelldiven opportunities to address every item of the
Agenda, and not be confined to the agenda itemradiffonal knowledge, recognizing that traditional
knowledge is a cross-cutting issue.

Scope

48. The Expert Meeting noted that it is likely thia¢ ABS-regime will require multiple instruments
and noted that at this time, it is not clear whethese instruments will be binding or non-bindirigwas
also noted that the protection and promotion dfiti@nal knowledge can be addressed through a rahge
policy and legal instruments applicable at appadpriocal, national, regional and internationalelsy
Parties may choose to adopt broad and comprehemsitection measures which are complementary and
additional to provisions agreed within instrumerntéated to the International regime on access and
benefit-sharing. The regime on access and berediirtsgy can both include a specific chapter on
traditional knowledge, as well as recognize theciigerights of indigenous peoples and the inteyext
indigenous peoples and local communities throughout

Capacity-Building and tech transfet

49, The Expert meeting noted that the discussionthe regime on access and benefit-sharing are
extremely complex, in particular to indigenous gesmand local communities since many of the central
elements in the discussions, such as IPRs, arewdayniliar, or even contrary, to their world vieasd
cosmo-visions. At the same time, indigenous peoatel local communities are central rights andestak
holders in any regime on access and benefit-sharidgrticular attention must therefore be given to
capacity building for indigenous peoples and lamahmunities enabling them to participate effectivel

in the elaborations of a regime on access and ibestefring .

50. Their should be capacity-building for statesl ather actors involved on thBECRIPS to
facilitate an understanding among the state paatiet® the relevance of the Declaration to the ggees
of the Convention on Biological Diversity.

51. Sustainable financial processes need to bdajmato provide broad support to indigenous and
local communities in developing capacities to ustiard, negotiate and implement agreements regarding
access and benefit-sharing. Contractual arrangsmegarding access and benefit-sharing should
contain provisions for such funding. Appropriatational and international measures need to be
developed for support, including but not limited ttast funds from bio-prospecting fees, taxes alue
added to products developed from genetic resoamgsraditional knowledge.

6/ In paragraph 45, participants urged the commmeed and advancement of task 15 (repatriation
of traditional knowledge) in accordance with Arid7 of the Convention, in relation to technolognsfer.
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52. Capacity-building should be on the terms defibg indigenous peoples, and be sensitive to their
cultures, laws and aspirations. Training must éetnal and not designed to bias indigenous peaplds
local communities towards a regime on access anefibsharing or certain aspects of it.

53. The Expert meeting further noted the relatigmdbetween capacity building and access to
financial resources. More resources are neededafpacity-building and for adequate indigenous and
local community participation in the elaborationtloé regime on access and benefit-sharing. Tl tog
control and form capacity building efforts shoutdthe largest extent possible be brought down on a
community level and their institutions.

54. The Expert meeting identified the need to cohdugap-analysis as to existing initiatives for
capacity-building and funding available for indigeis and local communities.

55. The example of the IIFB Working Group on Indica was viewed as an example of good
practice for increasing the capacity of indigenpaeples to participate effectively in the processebe
Convention on Biological Diversity. On the focalearof access and benefit-sharing, the following
indicator was proposed by the International Exggeminar on Indicators Relevant for Indigenous
Peoples, the Convention on Biological Diversity ahé MDGs: Number of Parties with national
legidlation, policies and measures to promote FPIC and benefit-sharing with indigenous and local
communities.
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Annex |

UNITED NATIONSDECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

The General Assembly

Guided bythe purposes and principles of the Charter of thiied Nations, and good faith in the fulfillment thie
obligations assumed by States in accordance watiCtrarter,

Affirming that indigenous peoples are equal to all other lesppvhile recognizing the right of all peoplestie
different, to consider themselves different, anbeaespected as such,

Affirming alsothat all peoples contribute to the diversity arahmiess of civilizations and cultures, which congit
the common heritage of humankind,

Affirming further that all doctrines, policies and practices basedooradvocating superiority of peoples or
individuals on the basis of national origin or ecreligious, ethnic or cultural differences aaeist, scientifically
false, legally invalid, morally condemnable andiathg unjust,

Reaffirmingthat indigenous peoples, in the exercise of thehts, should be free from discrimination of angdi
Concernedhat indigenous peoples have suffered from histojicstices as a result of, inter alia, their catation
and dispossession of their lands, territories @sources, thus preventing them from exercisingaiticular, their
right to development in accordance with their oveeds and interests,

Recognizinghe urgent need to respect and promote the inheigihts of indigenous peoples which derive from
their political, economic and social structures &oah their cultures, spiritual traditions, histesiand philosophies,
especially

their rights to their lands, territories and resms:;

Recognizing alsdhe urgent need to respect and promote the righiadigenous peoples affirmed in treaties,
agreements and other constructive arrangementsSitls,

Welcomingthe fact that indigenous peoples are organizingntiedves for political, economic, social and cultura
enhancement and in order to bring to an end ath$oof discrimination and oppression wherever thegug
Convincedthat control by indigenous peoples over developmerftecting them and their lands, territories and
resources will enable them to maintain and streamgtheir institutions, cultures and traditions, amghromote their
development in accordance with their aspiratiorts raeds,

Recognizinghat respect for indigenous knowledge, cultures taaditional practices contributes to sustainald a
equitable development and proper management afrthieonment,

Emphasizingthe contribution of the demilitarization of the tlnand territories of indigenous peoples to peace,
economic and social progress and development, staaieling and friendly relations among nations asaopfes of
the

world,

Recognizing in particulathe right of indigenous families and communitiesrétain shared responsibility for the
upbringing, training, education and well-being ledit children, consistent with the rights of théla:h

Consideringthat the rights affirmed in treaties, agreements$ @ther constructive arrangements between Statks an
indigenous peoples are, in some situations, matfargernational concern, interest, responsibiditd character,
Considering alsdhat treaties, agreements and other constructramgements, and the relationship they represent,
are the basis for a strengthened partnership batimd@enous peoples and States,

Acknowledginghat the Charter of the United Nations, the Intéamal Covenant on Economic, Social and Cultural
Righta and the International Covenant on Civil and PdiitiRights as well as the Vienna Declaration and
Programme of

Action affirm the fundamental importance of the right &fgletermination of all peoples, by virtue of whithey
freely determine their political status and freplysue their economic, social and cultural develepm

Bearing in mindthat nothing in this Declaration may be used toydemy peoples their right to self-determination,
exercised in conformity with international law,

Convincedhat the recognition of the rights of indigenouses in this Declaration will enhance harmoniond a
cooperative relations between the State and indigepeoples, based on principles of justice, deawy¢crespect
for human rights, non-discrimination and good faith

EncouragingStates to comply with and effectively implement #éir obligations as they apply to indigenous
peoples under international instruments, in paldicthose related to human rights, in consultadad cooperation
with the

peoples concerned,
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Emphasizinghat the United Nations has an important and caiimrole to play in promoting and protecting the
rights of indigenous peoples,

Believingthat this Declaration is a further important stepasard for the recognition, promotion and protectaf
the rights and freedoms of indigenous peoples arttié development of relevant activities of the tediNations
system in this field,

Recognizing and reaffirminthat indigenous individuals are entitled withousatimination to all human rights
recognized in international law, and that indiges@eoples possess collective rights which are jradisable for
their existence, well-being and integral developnasnpeoples,

Recognizing alsthat the situation of indigenous peoples variesfregion to region and from country to country
and that the significance of national and regiqgueatticularities and various historical and cultubaickgrounds
should be taken into consideration,

Solemnly proclaimshe following United Nations Declaration on the Riigjof Indigenous Peoples as a standard of
achievement to be pursued in a spirit of partnprahid mutual respect:

Article 1

Indigenous peoples have the right to the full enjegt, as a collective or as individuals, of all lmrights and
fundamental freedoms as recognized in the Chaftéheo United Nations, the Universal DeclarationHidiman
Rightsand international human rights law.

Article 2

Indigenous peoples and individuals are free analeiguall other peoples and individuals and haweripht to be
free from any kind of discrimination, in the exeseiof their rights, in particular that based orirthreligenous origin
or identity.

Article 3

Indigenous peoples have the right to self-detertiinaBy virtue of that right they freely determitigeir political
status and freely pursue their economic, socialcatttdiral development.

Article 4

Indigenous peoples, in exercising their right th-determination, have the right to autonomy orf-gglvernment in
matters relating to their internal and local aBaias well as ways and means for financing theioremmous
functions.

Article 5

Indigenous peoples have the right to maintain arehgthen their distinct political, legal, econom#ocial and
cultural institutions, while retaining their righd participate fully, if they so choose, in the ifioal, economic,
social and cultural life of the State.

Article 6

Every indigenous individual has the right to a oadlity.

Article 7

1. Indigenous individuals have the rights to Iffaysical and mental integrity, liberty and secudfyperson.

2. Indigenous peoples have the collective righiive in freedom, peace and security as distinctppesoand shall
not be subjected to any act of genocide or anyrahe of violence, including forcibly removing athien of the
group to another group.

Article 8

1. Indigenous peoples and individuals have thet mgh to be subjected to forced assimilation otrdesion of their
culture.

2. States shall provide effective mechanisms few@ntion of, and redress

for:

(a) Any action which has the aim or effect of dejmg them of their integrity as distinct peoplespbtheir cultural
values or ethnic identities;

(b) Any action which has the aim or effect of dispessing them of their lands, territories or resesir

(c) Any form of forced population transfer whichshthe aim or effect of violating or undermining aofytheir
rights;

(d) Any form of forced assimilation or integration;

(e) Any form of propaganda designed to promotenoité racial or ethnic discrimination directed agithem.
Article 9

Indigenous peoples and individuals have the rightelong to an indigenous community or nation, dncadance
with the traditions and customs of the communitynation concerned. No discrimination of any kindynaaise
from the exercise of such a right.

Article 10
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Indigenous peoples shall not be forcibly removeahfrtheir lands or territories. No relocation shake place
without the free, prior and informed consent of ihéigenous peoples concerned and after agreenmejusb and
fair compensation and, where possible, with théoopaf return.

Article 11

1. Indigenous peoples have the right to practickramitalize their cultural traditions and customhis includes the
right to maintain, protect and develop the pastsent and future manifestations of their culturmsch as
archaeological and historical sites, artefactsigiss ceremonies, technologies and visual and panfig arts and
literature.

2. States shall provide redress through effectivechranisms, which may include restitution, developed
conjunction with indigenous peoples, with respedheir cultural, intellectual, religious and spidl property taken
without their free, prior and informed consentmowiolation of their laws, traditions and customs.

Article 12

1. Indigenous peoples have the right to manifesictice, develop and teach their spiritual andyielis traditions,
customs and ceremonies; the right to maintain,eptptand have access in privacy to their religiand cultural
sites; the right to the use and control of theireg@nial objects; and the right to the repatriatidrtheir human
remains.

2. States shall seek to enable the access angiatriegion of ceremonial objects and human remangheir
possession through fair, transparent and effeatieehanisms developed in conjunction with indigenpesples
concerned.

Article 13

1. Indigenous peoples have the right to revitalirge, develop and transmit to future generatioeg thistories,
languages, oral traditions, philosophies, writiggtsms and literatures, and to designate and rgtainown names
for communities, places and persons.

2. States shall take effective measures to enbatdhis right is protected and also to ensureitigigenous peoples
can understand and be understood in political,l lagd administrative proceedings, where necessanugh the
provision of interpretation or by other appropriateans.

Article 14

1. Indigenous peoples have the right to establigh @ntrol their educational systems and instingiproviding
education in their own languages, in a manner gpate to their cultural methods of teaching araing.

2. Indigenous individuals, particularly childrerave the right to all levels and forms of educatainthe State
without discrimination.

3. States shall, in conjunction with indigenouspies, take effective measures, in order for indigmsnindividuals,
particularly children, including those living oulsi their communities, to have access, when possiblen
education in their own culture and provided in tlean language.

Article 15

1. Indigenous peoples have the right to the digaitgt diversity of their cultures, traditions, hisés and aspirations
which shall be appropriately reflected in educatioid public information.

2. States shall take effective measures, in caatsaft and cooperation with the indigenous peoptexerned, to
combat prejudice and eliminate discrimination amgtomote tolerance, understanding and good rektamong
indigenous peoples and all other segments of gociet

Article 16

1. Indigenous peoples have the right to estabhisir bwn media in their own languages and to haeess to all
forms of non-indigenous media without discriminatio

2. States shall take effective measures to ensateState-owned media duly reflect indigenous caltdiversity.
States, without prejudice to ensuring full freedofmexpression, should encourage privately owned ianéal
adequately reflect indigenous cultural diversity.

Article 17

1. Indigenous individuals and peoples have thetrighenjoy fully all rights established under appble
international and domestic labour law.

2. States shall in consultation and cooperatioh witigenous peoples take specific measures tegrotdigenous
children from economic exploitation and from penfiaing any work that is likely to be hazardous omterfere with
the child’'s education, or to be harmful to the @il health or physical, mental, spiritual, moral swcial
development, taking into account their special gcaibility and the importance of education for treaitpowerment.
3. Indigenous individuals have the right not toslibjected to any discriminatory conditions of laband, inter alia,
employment or salary.

Article 18
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Indigenous peoples have the right to participatelégision-making in matters which would affect theghts,
through representatives chosen by themselves iordacce with their own procedures, as well as tintaiam and
develop their own indigenous decision-making ing§tins.

Article 19

States shall consult and cooperate in good faitth whe indigenous peoples concerned through thein o
representative institutions in order to obtaintifge, prior and informed consent before adop¢ind implementing
legislative or administrative measures that magafthem.

Article 20

1. Indigenous peoples have the right to maintaid eavelop their political, economic and social eyt or
institutions, to be secure in the enjoyment ofrtlb@in means of subsistence and development, aeddgage freely
in all their traditional and other economic aciiét

2. Indigenous peoples deprived of their means b$istence and development are entitled to jusfaindedress.
Article 21

1. Indigenous peoples have the right, without dhgicration, to the improvement of their economic asutial
conditions, including, inter alia, in the areasediication, employment, vocational training andaiatng, housing,
sanitation, health and social security.

2. States shall take effective measures and, wdygpeopriate, special measures to ensure contirimpgovement
of their economic and social conditions. Particuddtention shall be paid to the rights and spenieéds of
indigenous elders, women, youth, children and persath disabilities.

Article 22

1. Particular attention shall be paid to the rigitidl special needs of indigenous elders, womerthyahildren and
persons with disabilities in the implementatiortto$ Declaration.

2. States shall take measures, in conjunction wdtgenous peoples, to ensure that indigenous wamdrchildren
enjoy the full protection and guarantees againdbahs of violence and discrimination.

Article 23

Indigenous peoples have the right to determine daklop priorities and strategies for exercisingirthight to
development. In particular, indigenous peoples theeight to be actively involved in developingdasietermining
health, housing and other economic and social progres affecting them and, as far as possible,oréster such
programmes through their own institutions.

Article 24

1. Indigenous peoples have the right to their tralal medicines and to maintain their health pecast, including
the conservation of their vital medicinal plantsinaals and minerals. Indigenous individuals alseehtie right to
access, without any discrimination, to all sociad &ealth services.

2. Indigenous individuals have an equal right te émjoyment of the highest attainable standardhgtipal and
mental health. States shall take the necessary aii¢p a view to achieving progressively the f@lization of this
right.

Article 25

Indigenous peoples have the right to maintain amneingthen their distinctive spiritual relationshigth their
traditionally owned or otherwise occupied and ulsedls, territories, waters and coastal seas arnetr offsources
and to uphold their responsibilities to future gaiens in this regard.

Article 26

1. Indigenous peoples have the right to the latetsitories and resources which they have traditignowned,
occupied or otherwise used or acquired.

2. Indigenous peoples have the right to own, useeldp and control the lands, territories and resesithat they
possess by reason of traditional ownership or ditaglitional occupation or use, as well as thosehvthey have
otherwise acquired.

3. States shall give legal recognition and protectd these lands, territories and resources. $mbgnition shall
be conducted with due respect to the customs,timadi and land tenure systems of the indigenouglpso
concerned.

Article 27

States shall establish and implement, in conjunctigth indigenous peoples concerned, a fair, inddpat,
impartial, open and transparent process, givingrdaegnition to indigenous peoples’ laws, tradiipoustoms and
land tenure

systems, to recognize and adjudicate the rightindijenous peoples pertaining to their lands, tmigs and
resources, including those which were traditionallyned or otherwise occupied or used. Indigenoaples shall
have the right to participate in this process.

Article 28
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1. Indigenous peoples have the right to redressnégns that can include restitution or, when thiadt possible,
just, fair and equitable compensation, for the fandrritories and resources which they have faditly owned or
otherwise occupied or used, and which have beefiscated, taken, occupied, used or damaged witthirt free,
prior and informed consent.

2. Unless otherwise freely agreed upon by the mmopbncerned, compensation shall take the fornamdd,
territories and resources equal in quality, sizé Egal status or of monetary compensation or o#ipgropriate
redress.

Article 29

1. Indigenous peoples have the right to the comsienv and protection of the environment and thedpctive
capacity of their lands or territories and resosr&tates shall establish and implement assisfaroggammes for
indigenous peoples for such conservation and piioteavithout discrimination.

2. States shall take effective measures to enkatend storage or disposal of hazardous matetiall$ take place in
the lands or territories of indigenous peoples aitttheir free, prior and informed consent.

3. States shall also take effective measures torepas needed, that programmes for monitoringntaiging and
restoring the health of indigenous peoples, asldped and implemented by the peoples affected bly materials,
are duly implemented.

Article 30

1. Military activities shall not take place in thends or territories of indigenous peoples, unlestified by a
relevant public interest or otherwise freely agregtth or requested by the indigenous peoples coecer

2. States shall undertake effective consultationith wthe indigenous peoples concerned, through gpate
procedures and in particular through their repriedie institutions, prior to using their lands trritories for
military activities.

Article 31

1. Indigenous peoples have the right to maintaimtrol, protect and develop their cultural heritagaditional
knowledge and traditional cultural expressionswad as the manifestations of their sciences, teldgies and
cultures, including human and genetic resourcesissemedicines, knowledge of the properties of daamd flora,
oral traditions, literatures, designs, sports aaditional games and visual and performing arteyTalso have the
right to maintain, control, protect and developirtthietellectual property over such cultural hergagraditional
knowledge, and traditional cultural expressions.

2. In conjunction with indigenous peoples, Statesdldake effective measures to recognize and probe exercise
of these rights.

Article 32

1. Indigenous peoples have the right to determittedevelop priorities and strategies for the dgwelent or use of
their lands or territories and other resources.

2. States shall consult and cooperate in good faith the indigenous peoples concerned throughr thein
representative institutions in order to obtain tHete and informed consent prior to the approvaamy project
affecting their lands or territories and other rgses, particularly in connection with the devel@mty utilization or
exploitation of mineral, water or other resources.

3. States shall provide effective mechanisms fat mnd fair redress for any such activities, angragriate
measures shall be taken to mitigate adverse emagatal, economic, social, cultural or spiritual acp

Article 33

1. Indigenous peoples have the right to determigr town identity or membership in accordance vitibir
customs and traditions. This does not impair thhtrof indigenous individuals to obtain citizensbipthe States in
which they live.

2. Indigenous peoples have the right to deterntirestructures and to select the membership of i&itutions in
accordance with their own procedures.

Article 34

Indigenous peoples have the right to promote, dgvahd maintain their institutional structures #meir distinctive
customs, spirituality, traditions, procedures, ficgs and, in the cases where they exist, juridgyatems or
customs, in accordance with international humahtsigtandards.

Article 35

Indigenous peoples have the right to determinedblponsibilities of individuals to their commungie

Article 36

1. Indigenous peoples, in particular those divibgdnternational borders, have the right to mamt@nd develop
contacts, relations and cooperation, including véats for spiritual, cultural, political, economiand social
purposes, with their own members as well as otheples across borders.
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2. States, in consultation and cooperation wittigedous peoples, shall take effective measuresdiitate the
exercise and ensure the implementation of thig.righ

Article 37

1. Indigenous peoples have the right to the redmgniobservance and enforcement of treaties, aggats and
other constructive arrangements concluded witheStat their successors and to have States hondureapect
such treaties, agreements and other constructisagaments.

2. Nothing in this Declaration may be interpretexddéminishing or eliminating the rights of indigersopeoples
contained in treaties, agreements and other catisteLarrangements.

Article 38

States in consultation and cooperation with indiogen peoples, shall take the appropriate measunekjding
legislative measures, to achieve the ends of thiddpation.

Article 39

Indigenous peoples have the right to have accedmdacial and technical assistance from States tarmligh
international cooperation, for the enjoyment of ttiglats contained in this Declaration.

Article 40

Indigenous peoples have the right to access to paothpt decision through just and fair procedures tfe
resolution of conflicts and disputes with Statesiter parties, as well as to effective remediesafoinfringements
of their individual and collective rights. Such ecision shall give due consideration to the custdragitions, rules
and legal systems of the indigenous peoples coedeand international human rights.

Article 41

The organs and specialized agencies of the Unittbis system and other intergovernmental organizsitshall
contribute to the full realization of the provisiaf this Declaration through the mobilizationginalia, of financial
cooperation and technical assistance. Ways and snefaansuring participation of indigenous peoplesissues
affecting them shall be established.

Article 42

The United Nations, its bodies, including the Pererd Forum on Indigenous Issues, and specializeticaes,
including at the country level, and States shatinmste respect for and full application of the psimns of this
Declaration and follow up the effectiveness of thexlaration.

Article 43

The rights recognized herein constitute the minimstandards for the survival, dignity and well-beiofythe
indigenous peoples of the world.

Article 44

All the rights and freedoms recognized herein arga#ly guaranteed to male and female indigenousiohahls.
Article 45

Nothing in this Declaration may be construed asinighing or extinguishing the rights indigenous ples have
now or may acquire in the future.

Article 46

1. Nothing in this Declaration may be interpretediraplying for any State, people, group or persow ight to
engage in any activity or to perform any act camtreo the Charter of the United Nations or congdrises
authorizing or encouraging any action which woukhtember or impair, totally or in part, the terrigd integrity or
political unity of sovereign and independent States

2. In the exercise of the rights enunciated inghesent Declaration, human rights and fundamergeldbms of all
shall be respected. The exercise of the rightfostt in this Declaration shall be subject onlystech limitations as
are determined by law, and in accordance with magonal human rights obligations. Any such limias shall be
non-discriminatory and strictly necessary solely floee purpose of securing due recognition and &@sfoe the
rights and freedoms of others and for meetingukeand most compelling requirements of a demacsaitiety.

3. The provisions set forth in this Declaration |kl interpreted in accordance with the principtésjustice,
democracy, respect for human rights, equality, disorimination, good governance and good faith.
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Annex |1

LIST OF PARTICIPANTS

United Nations and Specialized Agencies

PwnE
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International Fund for Agricultural Development AIB);

United Nations Convention on Biological DiversitggD);

United Nations University (UNU);

Office of the United Nations High Commission for rHan Rights (OHCHR, Geneva and
New York Offices);

UN-High Commission for Refugees (UN-HCR);

World Intellectual Property Organization (WIPO, @ga and New York Offices);

United Nations Educational, Scientific and Cultu@abanization (UNESCO);

United Nations Permanent Forum on Indigenous ISHUREFII).

Indigenous and Local Community Organizations

Andes Chinchasuyo;

Indigenous Peoples of African Coordinating Council;

Asociacion Ixacavaa de Desarrollo e Informaciorigeda;

Association pour le développement social & cultaed Mbororo du Cameroun ;
Association Tamaynut;

Caribbean Antilles Indigenous Peoples Caucus &Diaspora;

Chibememe Earth Healing Association;

Comité Intertribal;

Consejo Mexicano para el Desarrollo Sustentable;

. Coordinadora de las Organizaciones Indigenas Gedaca Amazonica,
. International Alliance of Indigenous and Tribal Bks of the Tropical Forests;
. Dena Kayeh Institute;

. Kanuri Development Association;

. Kummara Association;

. Indian Confederation of Indigenous and Tribal PesNorth- East Zone;
. SAAMI Council;

. Tebtebba Foundation;

. Tulalip Tribes;

. United Confederation of Taino People;

. Yamatji Marlpa Barna Baba Maaja Aboriginal Corparat



