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l. INTRODUCTION

1. The Open-ended Ad Hoc Working Group of Legal anadhhécal Experts on Liability and
Redress in the Context of the Cartagena Protoc8iosafety (hereinafter the “Working Group”,) hélsl
third meeting from 19 to 23 February 2007, in Meatr At the end of that meeting, the Working Group
requested, among other things, the Secretariatteegand make available information on supplenmgnta
collective compensation arrangements in internatienvironment-related liability instruments.

2. Accordingly, the Secretariat has prepared the ptesete. The note presents, in section Il, a
review of the objective and establishment, scopedainage covered, modes of contributions, and
strengths and weaknesses, of collective compensatiangements. The review is accompanied with
information on practical examples of how specifipglementary collective compensation arrangements
are established and operate, as provided for imdbgective international environment-related ligbi
instruments. Section Il of the note provides msary of experiences in the context of other ctilec
compensation arrangements that are proposed amaler consideration under two different processes
that are not essentially environment-related, witkiew to making available as much information as
possible which may be helpful in enriching the édesation of supplementary collective compensation
arrangements.

* UNEP/CBD/BS/WG-L&R/4/1
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Il. COLLECTIVE COMPENSATION ARRANGEMENTS
A. Establishment and objective
3. Under some international environmental liabilitgiraes, there is a practice of creating collective

compensation arrangements in order to provideratiete or supplementary compensation for victims.
Collective compensation arrangements are, to & lasgent, the result of efforts that have been made
overtime to overcome the limitations of insuranseaneans of compensation payment guarantee.

4. Collective compensation arrangements are establiahe operate in conjunction with a strict
civil liability regime that channels liability to specific person or persons and puts limits oretlient of
the liability. These arrangements can have thesisin a treaty, a voluntary contract, or in aislen of
parties to a relevant treaty. The arrangementsdcbe governed by the same liability regime that
necessitated the creation of such arrangementg aisbparate international legal instrument.

1 Collective compensation arrangements for nuclear damage

5. The existing international liability regime for rlear damage consists of two sets of conventions
that have eventually been linked: (i) the Conventom Third Party Liability in the Field of Nuclear
Energy (“the 1960 Paris Convention”); and (ii) tdeenna Convention on Civil Liability for Nuclear
Damage (“the 1963 Vienna Convention”). The Par=l ghe Vienna Conventions have been
supplemented, in relation to maritime transportfh® Convention Relating to Civil Liability in tHeéeld

of Maritime Carriage of Nuclear Material of 197Xh@ 1971 Brussels Convention"). Furthermore, the
Paris and Vienna Conventions have been linked éydtint Protocol Relating to the Application of the
Vienna Convention and the Paris Convention of 188& Joint Protocol”).

6. Coverage under the Paris Convention has been edeny the Supplementary Convention on
Third Party Liability in the Field of Nuclear Engrgf 1963 ("the Brussels Supplementary Convention")
The Paris Convention and the Brussels Suppleme@anyention have both been amended three times:
by Additional Protocols adopted in 1964, 1982 & 200rhe principal objective of the amendments was
to provide more compensation to more people foidemscope of nuclear damage. The most important
feature of the revised Brussels Supplementary Quiore (2004) is a substantial increase in the three
tiers (see figure 1) of compensation under the @ntion. The first tier, corresponding to the miaim
liability requirement under the Paris Conventiasea from 5 million Special Drawing Rights (SDRskato
minimum of €700 million/ and continues to be provided by the operatonanitial security, failing
which it must be provided by the Installation Staten public funds.

7. The second tier rose from a maximum of 175 millgibRs to a new high of €500 million and
continues to be provided from public funds madeilable by the Installation State which may either
require the operator to establish financial segdat an amount up to €1.2 billion and/or by sontieeo
means than as cover of the liability of the opatafbhe third tier rises from a maximum of 125 roi
SDRs to €300 million and continues to come fromlisUionds provided by all Contracting Parties afier
nuclear incident. Total compensation available eunthe revised Paris-Brussels regime is now
€1.5 billion, compared to the previous amount d 8flllion SDRs (approximately €350 million).

iy “The unit of account changed to the Euro to dvhictuations in the value of the SDR which
could seriously affect the level of correspondiagjanal currencies for most Contracting Partiesutlar Energy
Agency, Background information note for the pressimuniqué on the revision of the Paris ConventiofNaclear
Third Party Liability and of the Brussels Suppletaepn Convention, 10 February 2004.
http://www.nea.fr/html/general/press/2004/2004-@terhtml.
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Figure 1: Tiered compensation arrangements for nuclear damage under the Revised Brussels
Supplementary Convention
| Third Layer |

All Contracting Parties (public funds)

| Second Layer |
Installation State (public funds)

| First Layer |
Operator’s Liability

8. In 1997, Parties to the International Atomic Energythority adopted the Convention on
Supplementary Compensation for Nuclear Damage (C@&€trording to its article 2, the purpose of the
CSC is to supplement the system of compensatioviqed pursuant to national law. The Convention
establishes a regime to supplement and enhanceuresasa the Vienna and Paris Conventions, with a
view to increasing the amount of compensation atséél for transboundary nuclear damage.

9. The CSC establishes a tiered structure of fundingdmpensation (see figure 2). The first tier is
provided by the Installation State through natiolegjislation whereas the second tier comprises the
“supplementary fund” and is provided by collectigeentributions of Contracting Parties. Each
Installation State is required to ensure the akiditg of 300 million Special Drawing Rights (SDR%)r a
greater amount that it may have specified to thpdSieary at any time prior to the nuclear incidenta
transitional amount for a maximum of 10 years frtme date of the opening for signature of the
Convention of at least 150 million SDRsg. Zhe funds made available under this provisiorstitute the
"minimum national compensation amount" that makgghe first tier of compensation available in the
event of a nuclear incident in a State Party toGBE.

10. The first tier of compensation may further be broketo two layers if the Installation State
decides to limit the liability of the operatar. The Installation State is allowed to limit thaHility of its
operators to an amount not less than 150 millioRSPer incident if public funds are available tokma
up the difference between that amount and 300aniBDRs.

11. In case the compensation exceeds the amount ptbwigdhe Installation State (the first tier),
then the Supplementary Fund (the second tier) camesParagraph | (b) of Article Ill of the CSC
establishes the obligation on all Contracting Barto the Convention to make available public fuinds
cases after a nuclear accident. These contritatiozike up the international supplementary fund that
constitutes the second tier of compensation.

Figure 2. Tiered compensation arrangements for nuclear damage under the Convention on
Supplementary Convention of 1997

| Second Layer |

Supplementary Fund
Contribution by all Contracting Parties assessetherbasis of installed capacity and
UN rate of assessment

| First Layer |
Installation State
(Provided through national legislation)

2/ Paragraph 1(a), article 11l
3/ Article 4, annex to the CSC
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2. Collective compensation arrangements for oil pollution damage

12. The 1992 Convention on Civil Liability for Oil Pallion Damage (1992 Civil Liability
Convention) provides for the perimeters of a chability regime, while the 1992 International Oil
Pollution Compensation Fund (1992 Fund Conventiactually specifies the terms of the collective
compensation arrangement created to supplementitfileliability regime. The Fund Convention
establishes a system for compensating victims whercompensation available under the Civil Liabilit
Convention is insufficient. These two conventioeplace two earlier conventions, the 1969 Civil
Liability Convention and the 1971 Fund Convention.

13. In 2003, a protocol establishing an InternationdlFollution Compensation Supplementary Fund
was adopted (“the Supplementary Fund Protocol”)he Tobjective of establishing the Fund is to
supplement the compensation available under th@ T39il Liability and Fund Conventions with an
additional, third tier of compensation (see fig@rieelow).

14. The 1992 Civil Liability Convention provides forlinited liability of shipowners linked to the
tonnage of their ships. The compensation payapledé 1992 Fund in respect of an incident is lichite

an aggregate amount of 203 million SDRs, includimg sum amount of compensation paid under the
1992 Civil Liability Convention4/

15. Under the 2003 Supplementary Fund Protocol, tre sshount of compensation payable for any
one incident will be limited to a combined total @60 million SDRs, including the amount of
compensation paid under the 1992 Civil Liability @ention and the 1992 Fund Convention. The
Supplementary Fund regime will only be invokecdhi# 1992 Fund Assembly has considered that the total
amount of the established claims exceeds, or é&dylito exceed, the aggregate amount of compensation
available under the 1992 Fund Convention in resgieahy one incident/

Figure 3: Tiered compensation arrangements for oil pollution damages/

| Third Layer |
Supplementary Fund
2003 Supplementary Fund Protocol

| Second Layer |
1992 IOPC Fund
1992 Fund Convention

| First Layer |
Shipowners’ Liability
1992 Civil Liability Convention

16. Collective compensation arrangements can atés@rbated as a result of voluntary schemes
agreed upon by and among operators or participgnise relevant industry. They are established, fo

example, in the oil sector, by oil companies on ¢ime hand, and tanker owners on the other. The
International Group of P&l Clubs agreed to indemn{f) the 1992 Fund, established by the 1992 Fund

4/ Article 4

5/ Gwendoline Gonsaeles, “The impact of EC decisi@mking on the international regime for oil poltrti
damage: The Supplementary Fund example”, Chapter €20, in Frank Maes (§dMarine Resource Damage Assessment,
2005, Springer, The Netherlands

6/ Ibid. p. 118



UNEP/CBD/BS/WG-L&R/4/INF/3
Page 5

Convention, for damage caused by small tankersg@ffect that the maximum amount of compensation
payable by the owners of such ships would be 20omiSDRs; and (b) the 2003 Supplementary Fund,
established by the 2003 Supplementary Fund Protodble 1992 Fund Convention, in respect of 50% of
the amounts paid in compensation by that Funds ®ffer was to be implemented by the conclusion of
legally binding agreements. These agreements,tlez.Small Tanker Oil Pollution Indemnification
Agreement (STOPIA 2006) and the Tanker Oil Pollutiademnification Agreement (TOPIA 2006),
became operational on 20 February 2@08TOPIA 2006 and TOPIA 2006 are not contracts betwthe
Funds and the shipowners, but unilateral offersstipowners which confer enforceable rights on the
Funds.

17. STOPIA 2006 and TOPIA 2006 were preceded bgrgbhivate industry schemes that remained
in place as interim arrangements to ensure thdadility of an adequate compensation for damage
caused by oil pollution until the international pllution conventions had worldwide applicatiofihese
arrangements were known as the Tanker Owners \@rigreement Concerning Liability for Oil
Pollution (TOVALOP) and the Contract Regarding atetim Supplement of Tanker Liability for Oil
Pollution (CRISTAL)s/

18. There has also been a private scheme, siroitdretones in the field of oil pollution from shjps
established between the oil companies with regarait pollution damage caused by offshore oll
exploration and exploitation and known as the QffshPollution Liability Agreement (OPOL).

3. Collective compensation arrangements for damage caused during the transport of
dangerous goods and substances

19. The 1996 International Convention on Liabiligd Compensation for Damage in Connection
with the Carriage of Hazardous and Noxious Substamy Sea (“the HNS Convention”) establishes a
two tier scheme (see figure 4) for determiningiligbto pay compensation in the event of a marine
incident involving hazardous and noxious substanaed ensures that a high level of compensation can
be made available to the victims of an incidente Tefinition of “hazardous and noxious substances”
(HNS) in the Convention covers about 6,500 substsncThese include chemicals, non-persistent
petroleum products (such as petrol, diesel andiaxifuel), liquid natural gas and liquid petrolegasy/

The regime established by the HNS Convention igelsr modelled on the existing regime for oil
pollution damage. The HNS Convention providestfa establishment of an International Hazardous
and Noxious Substances Fund (the HNS Fund), asoamdéier for compensationd/

20. As with the Civil Liability Conventions and FdifConventions, when an incident occurs where
compensation is payable under the HNS Conventidr;ompensation would first be sought from the
ship owner, up to the maximum limit of 200 milli@DRs.12/ Once this limit is reached, compensation
would be paid from the second tier, the HNS Fumqmfaa maximum of 250 million SDRs (including
compensation paid under the first tiad.

7/ International Qil Pollution Compensation Fun830OPIA and TOPIA, Note by the Director, submittedhe
10" Extraordinary Session of the Assembly of the 189PC (92FUND/A.ES.10/13) and"®Extraordinary Session of the
Assembly of the 2003 Supplementary Compensation FBWPPFUND/A/ES.2/7), , 1 February 2006

8/ Both TOVALOP and CRISTAL ended on 20 Februar91.9
9/ Article 1(5)

10 Article 13(1) (a), Chapter llI

1y The HNS Convention has not entered into forde ye

12/ Article 9 (1), Chapter Il

13 Article 14(5) (a), Chapter llI



UNEP/CBD/BS/WG-L&R/4/INF/3
Page 6

Figure 4: Tiered compensation arrangements under the 1996 HNS Convention

Second Layer
HNS Fund

First Layer

Shipowner’s Liability

21. The Basel Convention on the Transboundary Meveraf Hazardous Wastes and Their Disposal
provides the basis for the establishment of a kéwglfund for emergency response in the event of
accidents involving hazardous waste#. During the negotiations of the Basel ProtocolLaability and
Compensation for Damage Resulting from Transboyntidovements of Hazardous Wastes and Their
Disposal (the Basel Liability Protocol), the iddaestablishing a hazardous waste compensationviasd
considered but not adopted. Parties to the Prbiathave undertaken to keep under review the need for
and possibility of improving existing mechanismsestablishing a new mechanism to use as additanal
supplementary compensation arrangement.

22. The Conference of the Parties to the Basel @uion decided, at its first meeting, to establish
the Technical Cooperation Fund and, at its fiftretimgy following the adoption of the Liability Pratal,

to enlarge it, in order to make available funds dee by developing country parties and countridh wi
economies in transition in case of an incident a@ieg during a transboundary movement of hazardous
wastes and other wastes covered by the Basel Coonwery/

4, Arrangements under the Antarctic Treaty System

23. The Consultative Parties to the Antarctic Tyesdopted, in 1991, a protocol on environmental
protection. Annex VI of the Protocol on Environrte@rProtection to the Antarctic Treaty was adopted
2004 and provides for Liability Arising from Envimnmental Emergencies. Under article 12 of annex VI,
the Secretariat of the Antarctic Treaty is requiiediaintain and administer a fund.

24, Unlike the other collective compensation areangnts reviewed in the foregoing sections, the

aim of the fund under the Antarctic Treaty is rmtbmpensate victims. It rather provides incesstiteea
Party to take timely response measures in casevifoemental emergencies in the Antarctic Treataar

B Types of damage covered

25. Collective compensation arrangements coverstmae types of damage as envisaged by the
corresponding civil liability regime.

14/ Article 14 (2), Basel Convention.

1y The Basel Protocol has not yet entered into force

16/ Article 15 (2), Basel Liability Protocol.

17/ Decision 1/7 and decision V/32, Conference &f Frarties to the 1989 Basel Convention.
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1 Nuclear damage

26. The 1963 Brussels Convention Supplementariigdl®60 Paris Convention, as amended by the
Additional Protocols of 1964, 1982 and 2004, broedkthe definition of “nuclear damage” to include
environmental damage and economic cosgs. .

27. The 1997 Convention on Supplementary Compeansdtir Nuclear Damage (CSC) applies to
nuclear damage for which an operator of a nuclestallation used for peaceful purposes in thetteyri

of a Contracting Party is liable under either t60d Paris Convention on Third Party Liability ineth
Field of Nuclear Energy or the 1963 Vienna Conwvanton Civil Liability for Nuclear damage, or a
national law. The Contracting Party whose couagehjurisdiction over a nuclear incident is reqdite
inform other Contracting Parties of such incidesxsaon as it appears that the damage caused exoeeds
is likely to exceed, the amount of compensation ihaupposed to be made available by the Insitaflat
State, first tier of compensatian. Nuclear damage, for the purpose of CSC, ispé$ lof life or personal
injury; (ii) loss of or damage to property; (iit@omic loss arising from loss or damage refercetht
sub-paragraphs (i) and (ii); (iv) the costs of sétement of impaired environment, unless such
impairment is insignificant; (v) loss of income tamg from an economic interest in any use or
enjoyment of the environment; (vi) the costs ofverdgive measures, and further loss or damage caused
by such measures; and (vii) any other economic, loger than any caused by the impairment of the
environment, if permitted by the general law ofildiability of the competent courpy

2. Qil pollution damage

28. The 1992 International Convention on the Eghbilent of an International Fund for
Compensation for Oil Pollution Damage (1992 Funcdh¥@mtion) pays compensation to any person
suffering pollution damage if such person has hewable to obtain full and adequate compensation for
the damage under the terms of the 1992 Civil Ligbfonvention because: (i) no liability for daneag
arises under the 1992 Civil Liability Conventiom) ¢he owner liable for the damage under the 1992
Civil Liability Convention is financially incapablef meeting his obligations in full and any finaaici
security that may have been provided does not caweis insufficient to satisfy the claims of
compensation; or (iii) the damage exceeds the dwnkability under the 1992 Civil Liability
Convention. Pollution damage as defined by the218%il Liability Convention is loss or damage
caused outside the ship by contamination resuftimg the escape or discharge of oil from the ship

the costs of preventive measures and further lassdamage caused by preventive measures.
Compensation for impairment of the environment otth@n loss of profit from such impairment is
limited to costs of reasonable measures of reimstant actually undertaken or to be undertaken.

29. Any person suffering oil pollution damage istitted to seek compensation from the 2003
Supplementary Fund provided such person has besrieuto obtain full and adequate compensation for
an established claim for such damage under the FB8®1 Convention, because the total damage
exceeds, or there a risk that it will exceed, tpeliaable limit of compensation available under 11892
Fund Convention in respect of any one incident.

3. Damage from the transport of dangerous goods and substances

30. The HNS Fund gets involved where: (i) no lidpifor the damage arises for the shipowrzar;
(i) the owner is financially incapable of meetithge obligations under the Conventionfull and any

18 Article 1(a) (vii), Paris Convention as amended.

19 Article VI, 1997 Convention on Supplementary Gmansation for Nuclear Damage

20/ Ibid. article I(f)

21 This could occur, for example, if the shipowneasanot informed that a shipment contained HNS ¢inéf
accident resulted from an act of war.
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financial security that may be provided does notecoor is insufficient to satisfy the claims for
compensation for damage; and (iii) the damage @scdéee owner’s liability limits established in the
Convention.

31. The Conference of the Parties to the Basel @uion decided, at its fifth meeting, that the
Secretariat of the Convention could use the funddlable in the enlarged Technical Cooperation frus
Fund, to assist a Party to the Convention which @eveloping country or a country with economy in
transition in case of an incident occurring duraagransboundary movement of hazardous wastes and
other wastes covered by the Basel Convention. flings may be used for the purpose of: (i) estingatin
the magnitude of damage occurred or damage that onayr and the measures needed to prevent
damage; (ii) taking appropriate emergency meadorgsevent or mitigate the damage; and (iii) hedpin
find those Parties and other entities in a positmive the assistance needed. .It was also decided
that the funds could be used to provide compensdtio damage covered by the Basel Protocol on
Liability and Compensatiorzy Damage is defined under the Protocol as losgeobt personal injury,
loss of or damage to property, loss of income tyeteriving from an economic interest in any u$¢he
environment, the costs of measures of reinstatenfahe impaired environment, and costs of preventi
measure4/

4, The Antarctic Treaty system

32. The fund maintained under the Antarctic Tre@ygtem is intended to providiater alia, for
reimbursement of reasonable and justified costegfonse action when an operator has failed to take
such measuregsy “Response action” includes reasonable measukes &fter environmental emergency
has occurred to avoid, minimise or contain the ichpaf that environmental emergency, including
clean-up and determining the extent of that emengemd its impacke In approving reimbursement
claims, the Antarctic Treaty Consultative MeetingRarties may seek advice from the Committee of
Environmental Protection and is required to take account special circumstances and criteria sisch

() that the responsible operator was an operatah® Party seeking reimbursement; (ii) responsible
operator remains unknown or is not subject to ttowipions of the annex; (iii) unforeseen failuretio
insurance company or financial institution. Insthiegard, the fund is a substitute rather than a
supplementary arrangement.

C Contributions

33. Collective compensation arrangements functignbbnging together a group of potential
polluters (or, more broadly, potential authors afrige) who pay a contribution based on the risk the
create. The payment of contributions may be coegwlor voluntary. Contributions may be collected
on a regular basis irrespective of the occurrericanocaccident causing damage or on an ad hoc basis
following the occurrence of such an accident.

34. States may also be required or invited undeh saurangements to pay contributions. Their
contribution may be financed through fees chargedeu national licensing systems. The role of State
may also be limited to the collection of contrilmuns from the operators concerned and forwarding suc
contributions to a collective compensation arrangetm

22/ Paragraph 2, decision V/32, fifth meeting of tbenference of the Parties to the 1989 Basel Coiorgnt
Basel, 6-10 December 1999. The fifth meeting atimpéed the Basel Protocol on Liability and Compénsa

23/ Ibid. paragraph 3

24/ Paragraph 2(c), article 2, Basel Protocol onbllig and Compensation for Damage Resulting from
Transboundary Movements of Hazardous Wastes anid Disposal

25 Paragraph 1, article 12, annex vi to the Prdtamo Environmental Protection to the Antarctic Trea
Liability Arising from Environmental Emergencies

26/ Ibid. article 2(f)
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1 Contributions to collective compensation arrangements for nuclear damage
35. Contributions under the revised Brussels Supgigary Convention which form the public funds

(third tier) that the Contracting Parties are siggabto make available are determined with 35 pet, ce
based on a ratio between gross domestic producPj@D each Contracting Party and the total gross
domestic products of all Contracting Parties, abBg@&r cent, based the ratio between the thermaépow
of the reactors situated in the territory of eadni@acting Party and the total thermal power ottess
situated in the territories of all contracting Rest277 Previously, contributions were determined with
50% based on gross national product and 50% baskxVel of thermal power. Furthermore, the revised
Brussels Supplementary Convention allows, the thizd (international tier) to be increased pro rata
according to the GDP and the nuclear installatlmesight into the existing amounts by a new Pzaty.

36. Under the Convention on Supplementary Compiemsdor Nuclear Damage (CSC), it is the
obligation of the Installation State to ensure cengation in respect of nuclear damage per nuclear
incident as specified under the Convention (fiisr tof compensatiordy Additional amounts of
compensation need to be made available after @auatcident through contributions by the Contracti
Parties collectively (supplementary fund) to coeempensation beyond the amount made available by
the Installation Statgy Accordingly, contributions to this second tier leotive compensation
arrangement are determined on the basis of eactig€ting Party’s installed nuclear capacity mulégl

by 300 SDRs per “unit of installed capacity”, whishdefined as one megawatt of thermal power, and a
additional amount equal to 10 per cent of the arhaseessed on the basis of the United Nationsofate
assessment (UNRA) for that State for the year pliagethe one in which the nuclear incident occais.
The maximum contribution which may be charged perlear incident to any Contracting Party, other
than Installation State is, however, its UNRA exsexl as a percentage plus 8 per cent. No Congacti
Party is required to make available the public Bindder the second tier if claims for compensatim

be satisfied out of the first tier funds that néetbe made available by the Installation State.

2. Contributions to collective compensation arrangements for oil pollution damage

37. Payments into the International Oil Pollutioan@pensation Fund are made by oil importers in
the contracting states on the basis of the annuaber of tons of oil received by sea. The Fund is
financed by contributions levied by State Partiasaoy person who has received in one calendar year
more than 150,000 tonnes of crude oil and heaviydilécontributing oil) in a State Party to the ID
Fund Convention after sea transport. However, tlie purposes of the 2003 Supplementary
Compensation Protocol, there is a minimum aggregateipt of 1,000,000 tons of contributing oil in
each Contracting State. Annual contributions aggied to meet the anticipated payments of
compensation and administrative expenses duringdhgng year. Each contributor pays a specified
amount per tonne of contributing oil received. acting States are required to communicate eveay y
to the 1992 Fund the name and address of any pargbat State who is liable to contribute, as veall
the quantity of contributing oil received by anybiperson32 This applies whether the receiver of oil is
a Government authority, a State-owned companypoivate company.

27/ Article 12, revised Brussels Supplementary Cotioa

28/ Article 1is

29 Paragraph 1(a), article 111, 1997 ConventionSupplementary Compensation for Nuclear Damage

30 Ibid. paragraph 1(b), article IlI

3V Ibid. paragraph 1, article IV

32/ The International Oil Pollution Compensation FuS®a: Explanatory note prepared by the 1992 Fund
Secretariat, March 2005
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3. Contributions to collective compensation arrangements for damage caused by HNS

38. In the case of the HNS Fund, contributionshe second tier (i.e. the HNS Fund) will be
collected by Contracting Parties from persons wéeeive a certain minimum quantity of HNS cargo
during a calendar year in a Contracting Party. Tikewill consist of one general account and three
separate accounts for oil, liquefied natural gadGl. and liquefied petroleum gas (LPG). The system
with separate accounts has been seen as a wayih @wss-subsidization between different HNS
substances.

39. The Technical Cooperation Trust Fund underBasel Convention is part of the budget of the
Convention. Parties to the Convention have begadito make contributions to this Fund to suppaet t
activities in connection with damage resulting framidents arising from transboundary movements of
hazardous wastes and other wastes and their disgosatributions are thus made on a voluntarydasi

4, Contributions to the collective compensation arrangement under the Antarctic Treaty System

40. Any State or person may make voluntary contidms to the Fund under the Protocol on
Environmental Protection to the Antarctic Treaty.

D. Advantages and drawbacks

41. The main objective of collective compensatiorarrgements is to improve the position of the
injured parties by providing alternative and suppatary financial resources if liability is charieel

and limited by a strict liability regime. Colleed compensation arrangements allow circumventieg th
limitations imposed by a financial ceiling or adtoestablished by civil liability regimes. Thisclades
cases when, for example, the liable person is westlor the person causing the damage is exempted
from liability, or liability of the operator has e limited in amount or in time. Compensation
arrangements could also conveniently come intoatjwer when a claim through a civil liability systés
impossible. This includes cases where, for examiple polluter cannot be identified, or cases of
ecological damage which is either not recoverablamperson with clear legal interest exists tadpri
claim. Such arrangements ensure that the finabaialen of redressing environmental damage is dprea
among a large number of operators or among soatelgrge in case of arrangements fully financed or
supplemented by public funds. In this respectsifstem is contributing to forging a balance betwe
need to continue with socially useful activitiedahe need to compensate damage resulting from such
activities.

42. Collective compensation arrangements with thastitutional structure could, in addition to
paying out compensation, be well suited to proJigeely assistance in the case of environmental
emergencie4

43. The main drawbacks of collective compensativangements include unwillingness on the part
of companies to participate in a scheme where @y be required to pay large sums to cover damages
arising from other firms’ pollution, particularlyhere these firms are their competitors. Therdss a
claim that collective compensation arrangementateran environment conducive for free riding. His t
connection, it is argued that illegal operators nesgape the purview of collective compensation
arrangements as the latter depends on the providiwomplete and accurate information from the
participating operators that are duly registered #inensed by the competent national authorities.

33 Article 12(4), annex VI to the Protocol on Erorimental Protection to the Antarctic Treaty: LidpiArising
from Environmental Emergencies
34/. Katharina Kummer, International Management okz&tdous Wastes: The Basel; Convention and Related

Legal Rules, Oxford monographs in international, I@arendon Press, Oxford, p. 257



UNEP/CBD/BS/WG-L&R/4/INF/3
Page 11

Furthermore, it is stated that collective compdngaarrangements fail to implement the polluter gpay
principle — and thus fail to create a disincentiveausing pollution or damage.

44, There is also lack of political will from publauthorities to agree to commitments associated
with collective compensation arrangements, andr@ngtreluctance to accept the establishment of an
independent international arrangement and to imp@#es on private operators or to contribute to a
supplementary compensation arrangement.

45, As with insurance, collective compensation regesments work best if a relatively homogenous
group of interests can be brought together to sthareisk. For example, a lack of homogeneity heen
identified as one of the obstacles to participatiothe 1996 International Convention on Liabilapd
Compensation for Damage in Connection with the i@ger of Hazardous and Noxious Substances by
Sea. The substances covered by the Conventiamamnly numerous but also pose different degrées o
risk to the environment, persons and property. aAssult, the industry concerned with the carriafje
these diverse substances have little in common ngatkieir participation and their contributions ket
HNS Fund difficult to arrange.

46. High administrative and operational costs dse aonsidered to be some of the drawbacks of
having collective compensation arrangements.

Il. FURTHER EXPERIENCES ON SUPPLEMENTARY COLLECTIV E
COMPENSATION ARRANGMENTS UNDER OTHER PROCESSES

A. Draft principles of the I nternational Law Commission on the allocation of lossin
the case of transboundary harm arising out of hazardous activities

47. In its draft principles on the allocation ob$oin the case of transboundary harm arising out of
hazardous activities, the International Law Cominissncludes a principle on prompt and adequate
compensation (principle 4). Under this principégach State has a responsibility to take necessary
measures to ensure the availability of prompt asehjaate compensation for victims of transboundary
damage. Such measures, according to the prindiikide imposition of liability on the operator or
other person or entity, as appropriate; and theireaent on the operator, other person or entay, t
establish and maintain financial security suchnaanance, bonds or other financial guarantees.

48. Furthermore, the measures by each State mayralside the requirement for the establishment
of industry wide funds at the national level. lase all these measures are considered insuffitbent
provide adequate compensation, the Principle regueach State to also ensure that additional fialanc
resources are allocated. In its commentary tdasietwo elements of the principle regarding addii
sources of funding, the International Law Commissstated that such funding could be created out of
different accounts that include: (i) public funidsthe form of part of a budget; (ii) a collectifend
created by contributions either from operatorshef same category or from entities for whose direct
benefit the dangerous or hazardous activity iSediout.35

B. Compensation for damage caused by aircraft to third parties arising from acts of
unlawful interference or from general risks

49, A work is being undertaken by a Special Gronden the auspices of the International Civil
Aviation Organization (ICAO), with an initial objéee to modernize the 1952 Convention on Damage

35 Report of the International Law Commission, yiixth Session (3 May- 4 June and 5 July-6 Aug@o§4,
General Assembly Official records, Fifty-ninth sies, Supplement No. 10 (A/59/10), p.26.



UNEP/CBD/BS/WG-L&R/4/INF/3
Page 12

Caused by Foreign Aircraft on the Surface (RomevEntion). The Special Group has developed two
draft conventions, namely: (i) draft Convention Gompensation for Damage Caused by Aircraft to
Third Parties, in case of Unlawful Interferencenfeoonly referred to as “the Unlawful Interference
Convention); and (ii) draft Convention for Damagau€ed by Aircraft to Third Parties (referred to as
“the General Risks Convention). Although the otijecis not to develop environment-related lialgilit
instruments, the tegl of each of the draft Convention explicitly stathat nothing in the Convention
prevents compensation for environmental damagendfinsofar as such compensation is available under
the national law of the state where the damageobagrred37 The Unlawful Interference Convention
provides for the establishment of a supplementagympensation mechanism, whereas similar
arrangements do not apply to the General Risks €uion, as the operator is potentially liable foe t
full amount of damage caused.

50. Under the Unlawful Interference Convention, dperator is liable for damage sustained by third
parties on condition only that the damage was ehbgean aircraft in flight (article 3). The drafteates
limits on an operator’s liability based on the makthe aircraft involved in the event (article 4).

51. It is envisaged to create an independent azgiah hamed the Supplementary Compensation
Mechanism (SCM) with the principal purpose to paympensation to persons suffering damage
(article 9). Compensation is paid by the SCM @ éltent that the total amount of damages excédweds t
limits specified in Article 4 of the draft (articlEs). In other words, where there is damage faclwthe
operator is liable, it will pay up to the level i cap and the SCM will pay additional compensatio
above and beyond the level of the cap. The maximmmunt of compensation available from the
Supplementary Compensation Mechanism for each éveet at 3 billion SDRs.

52. It is expected that operators will be able bdam insurance up to the amount of the cap.
However, in case insurance is unavailable to cdwdly or partially, the risks of damage envisagnd
the Convention, or “only available at a cost incatitde with the continued operation of air trangfor
the SCM provides, subject to the decision of thaf@@nce of the Parties, financial support to cjpesa
for the payment of compensation for which theyligle (article 15 (3)).

53. The contributions to the SCM are “the mandatonpounts collected in respect of each passenger
and each [tonne] of cargo departing on an intesnaticommercial flight from an airport in a Statty”
(article 13). The operator is required to colldwe mandatory amounts and remit them to the SCM.
Article 13 ter envisages initial contributions in respect of pagers and cargo departing from a State
Party to be made from the time of entry into foamfethe Convention for that State Party. Also,
contributions are supposed to be fixed with a viewachieving within four years a certain percentage
the maximum limit of compensation by the SCM.

54. The Supplementary Compensation Mechanism msy miake advance payments to natural
persons who are entitled to claim compensation utide Convention in order to meet the immediate
economic needs of such persons, and to take otbasures to minimize or mitigate damages in case of
an event (Article 16).

36/ The reference made herein to the texts of thedraft conventions is as they stand at the enttheffifth
meeting of the Special Group which was held from(&flober to 3 November 2006. The sixth meetinthefGroup was held
from 26 to 29 June 2007. However, the report efrtieeting as well as the latest versions of this fthe draft conventions, as
revised by the sixth meeting were not availablinatfinalization of this document.

37/ Draft article 3(3) of the Unlawful Interferen€@onvention and Article 3(3) of the General Risks1@mntion

as presented in appendix a and appendix b, resglctof working paper, C-WP/12756, 27/02/07, CduA80" Session,
International Civil Aviation Organization (ICAO)



