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INTRODUCTION

1. In decision VIII/4 A, paragraph 10, the Conferenfehe Parties invited “Parties to submit to the
Executive Secretary information on the legal statugenetic resources in their national law, inahgd
their property law where applicable”, and requestexr Executive Secretary “to submit a report to the
fifth meeting of the Working Group.”

2. Following the eighth meeting of the Conferencehaf Parties, a Notification dated 25 May 2006,
was sent out to Parties inviting them to provid®rmation to the Executive Secretary in relatiorihe
above. In response to this notification, contribnt were received from 9 Parties. These have been
compiled and are available in document UNEP/CBD/YWES/5/INF/1.

3. In addition, a consultant was commissioned by thecHtive Secretary to carry out a study on the
legal status of genetic resources in national iavwg selected number of countries. Thus, the athch
study provides an overview of the status of genstgources in the following: the Andean region,
Australia, Brazil, Canada, Costa Rica, Ethiopiajdn Kenya, Norway, the Philippines and South Adfric
The countries were selected taking into accounnterl to ensure geographical balance and to provide
an initial overview of different systems in plaadated to the legal status of genetic resourcelsis T
study was produced thanks to financial resources/iged by the United Nations Environment
Programme (UNEP).

. UNEP/CBD/WG-ABS/5/1.

In order to minimize the environmental impacts lbé tSecretariat's processes, and to contribute ¢oStcretanGeneral’
initiative for a C-Neutral UN, this document isqigd in limited numbers. Delegates are kindly rete to bring their copies
meetings and not to request additional copies.
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Annex
LEGAL STATUSOF GENETIC RESOURCESIN NATIONAL LAW
Kent Nnadozie
A. I ntroduction
1. This report responds to the Conference of the é&ar{iCOP) decision VIII/4 A: Access and

benefit-sharing, and, more specifically, paragrdfh inviting Parties to submit to the Executive

Secretary information on the legal status of genedsources in their national laws, including their
property laws where applicable, and requestingBkecutive Secretary to submit a report to the fifth
meeting of the Working Group on Access and Bersdfitring. As at the date of writing, submissions had
been received from seven Partigs.

2. This report provides an initial analysis of thedkgtatus of genetic resources, using selected
contracting parties as case-studies and is, thergfot exhaustive/

3. It is largely based on the submissions of Pagiason an overview of the national and regional
access and benefit-sharing measures availableet&dretariat, as well as information collecteanfro
diverse studies and published materials on how tciesnand regions define the status of genetic
resources within their jurisdictions.

4, Since the entry into force of the Convention, asces genetic resources and the sharing of
benefits from their utilization (ABS) is one of tlaeas that have withessed significant attentiah an
activity. Efforts at both national and internatibtevels to develop legislative, administrative gradicy
measures for its implementation have increasedifi&igntly, culminating in the current process to
negotiation an international regime on ABS. Howewarte of the main challenges in designing the
needed ABS measures arises from the lack of clanitgnany jurisdictions, of the legal status of gin
resources3/ Although Article 15.1 of the Convention unequiatlg recognizes the sovereign rights of
States over their natural resources, and the dtythafr national governments to determine access to
genetic resources, uncertainty appears to remaimany countries as to the legal status of genetic
resources, in other words, how they are treatdawrat national and sub-national levelsin particular,
because a state’s sovereighrights over its natural resources do not necédgsaguate to state
ownership of the resources, the rules governingeosirip and other rights are often not very clear.

U Australia, Canada, Czech Republic, Ethiopia, NorwPoland and Switzerland.

2/ The Parties presented here are chosen in ordenesent as wide a range of approaches as posaitulen
accordance with available information. The regiogr@uping and countries covered in the presentrtépolude: The Andean
Community, Australia, Canada, Costa Rica, Ethiolienya, Norway, Philippines, The Seychelles, andtiSéfrica.

3/ This situation informed, in part, the requesthia COP decision VIII/4, part A, at para. 10.

4/ Article 15.1 of the Convention on Biological Digity provides that Recognizing the sovereign rights of
States over their natural resources, the authtwritletermine access to genetic resources restghethational governments and
is subject to national legislation”.

5/ Sovereignty is understood as “[tlhe supreme, labs@nd uncontrollable power by which any indegparid
state is governed”. Black et al., Black’s Law Dactary at 1396 (West Publishing, 1990). Sovereigiming refers to the exclusive
right to exercise supreme political (e.g. legisiatijudicial, and/or executive) authority over sogephic region, group of
people.
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5. From previous studies of national, regional andrimational instruments and regimes on ABS, it
is clear that there are varied approaches adopteliffierent countries regarding AB#&. As a result, “it

is difficult to draw general conclusions from theadysis of these measures because countries have
adopted different approaches in terms of the typeseasures adopted?. The approaches range from
no or minimal state interference in genetic resesirtransactions to very detailed rules of access
including, ostensibly, even private contracts. Heavediscussions about methods of regulating adeess
genetic resources have been complicated by a fadkrity about who owns the resources in question.

6. Users of genetic resources need to be sure thabwvadpr has the authority to provide such
resources. Such authority does not, in many cassisonly with the government but also with thosew
have private or other rights or tenure over thellanresources. Therefore, questions of ownership a
tenure, invariably, have an important bearing anghacticalities of ABS and are important elemaits
national legislation and policy that governments cae to “determine access” to resour@ss the
Convention leaves the definition or clarificatioh awnership of genetic resources to the Contracting
Parties, they need, therefore, to clarify the refehip between the ownership, tenure, and access
regimes.

7. It is to be expected that because of differencesuiisdictions and legal systems, different
countries or regions adopt diverse approaches apty ar interpret such fundamental concepts as
“ownership” “property” and “control” differently. fiese differences are also reflected in how theyeef
the ownership of genetic resources, ranging fropress total state ownership, as in Costa Rica and
Ethiopia; to the apparent recognition of outrighivate ownership in some cases, for example Canada
and Australia; and to res nullius, i.e. not subjeadwnership at all, for instance, the genetioueses, in
some cases, of wild migratory species or thosewitbiin any defined national boundaries. The way in
which these concepts are defined, inter-relatea, interact with each other have implications lom t
status of genetic resources within a particularsgiction. In the final analysis, the approach that
different countries take in regulating genetic tgses is necessarily emblematic of their uniquelleg
institutional, economic and cultural orientations.

8. Another notable point is that a major misconceptisnally leads to equating the Convention’s
recognition of national sovereignty over genetisotgces with state ownership of these resources. Th
question is critical to the structure of ABS regemand may often be affected by existing legal
frameworks, such as constitutional rights to prgpand land and tenure laws. It is to be noted that
national sovereignty under Article 15.1 of the Cemton clearly refers to national rights to detereni
the ownership and control of genetic resourcesnatdo any particular outcome of this determination

9. A third notable point is the apparent lack of aacldistinction, in many existing ABS measures,
between biological resources and genetic resouEses in some countries that have enacted legislati
on ABS, this key definitional issue is not cleadgdressed. However, although Article 15.1 of the
Convention specifically refers to genetic resourcéess clearly within national authority to defirtbe
scope of their laws as they deem fit and approgrighere will, on the other hand, be difficult quess
about the legal status of genetic resources thst ixmore than one country or move between caoestr
Nevertheless, the development of a functional légahework that, amongst other aspects, clarifiee w

6/ For further details see UNEP/CBD/WG-ABS/5/4.
7/ Ibid. para 85.
8/ Luis Flores-Mimica and Dominique Hervé-Espejo fiea 10 Chile: Early Attempts to Develop

Access and Benefit-Sharing Regulations; availabl€arrizosa, Santiago, Stephen B. Brush, Brian Bighy, and
Patrick E. McGuire (eds.) 200Accessing Biodiversity and Sharing the Benefitssbas from Implementation of
the Convention on Biological Diversitf)JCN, Gland, Switzerland and Cambridge, UK.

atp. 230
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owns genetic resources requires a clear definiibits scope in regard to genetic resources vigsa-v
biological resources.

B. Defining the concepts of ownership and property

10. “Ownership” is the state or fact of exclusive passen or control of property, which may be an
object, land/real estate, intellectual propertysome other kind of property and may be absolute or
gualified. A right of ownership is associated wih interest in property that establishes the gaod a
being “one’s own thing” to the exclusion of othadividuals or groups. This interest assures theeswn
the right to enjoy and to dispose of the proparntg imanner he or she sees fit, whether to usetarseo
exclude others from using, or to transfer ownerspipvided he or she makes no use of them prokiibite
by law.

11. As stated above, ownership laws vary widely amomgntries depending on the nature of the
subject matter. Generally, “ownership” implies pedy rights and vice versa, and both embody certain
rights to control, sometimes limited either by lawby the nature of the subject matter of the gght
“Property” designates those things that are comymedognized as being the possessions of a person o
group. Important types of property include real gendy (land), personal property (other physical
possessions), intellectual property (rights oveistée creations, inventions, etc.) and “public peay”
(ownership by a public or governmental body suchthes federal, state, local governments or their
agencies).

12. Property and ownership is usually seen in termes lofindle of rights as defined and protected by
the sovereign authority. Traditionally, that bundfeights includes:

» control of the use of the property;

« aright to exclude others from the property;

« the right to any benefit from the property; and
» aright to dispose of, transfer or sell the propert

13. In other words, “sovereignty” in the purview of tR®nvention, especially in regard to ABS, is
not synonymous with ownership, but means the paf¢hne state to determine rights of ownership and
control, which includes the power to determinec¢hgaditions under which access to genetic resousces
granted and how benefits are shared within th@&deyrof the sovereign state.9

C. Ownership of biological resources and ownership of Genetic Resources

14. In general, the constitutions of countries defihe bwnership of land and natural resources
(whether mineral or biological). However, the cqguicef ownership of genetic resources is novel and
constitutions, with few exceptions, have not magference to them although, in some cases, ABS laws
have made the connection between ownership andigeagources.

15. In the absence of any confusion in terms of dedinjt ownership of biological resources (as
natural resources) is, by and large, easily detexbde in most jurisdictions since what is “ownesl'the
physical material that is embodied in, say seeldsitp or animals. Based on existing national |aamnsy,

of these can be State, private, or communal prppedwever, in the case of genetic resources, sscau
the subject matter is quite often intangible inun@t as in information or associated knowledge,
difficulties arise. Often, it is the information roponent of genetic resources is the most valuable f
users and ownership is not as clear-cut as thdaqatybhject that contains such information.

9/ Kent Nnadozie and R. J. L. Lettingtdnternational Treaties of Relevance to Plant GenBtesources for
Food and AgricultureMeridian Institute, Washington DC. Online:

http://www2.merid.org/bellagio/Intl_Treaties_PapeNAL.pdf
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16. It is evident that countries have had difficultiesdeveloping workable legal frameworks for
ABS that clarifies ownership of genetic resourdess noted that because their definition of ‘genet
resources’ is sometimes ambiguous, it has beentbdegjislatively determine who has rights to dispo
of, give access to, or receive benefits from sedources. As a result, many countries apparenhore
the physical entity (i.e., organism, its parts amd where it is found) to define the legal statiheir
genetic (and biochemical) resources. In countriesrey there is overlapping legal systems, for ircan
where customary laws apply at the community lemeblving indigenous peoples or local communities,
on one hand, and the statutory, civil or common t¢dithe state on the other, the situation is evenem
fraught.10

17. Furthermore, there are typically no problems wiént&in categories of biological and genetic
resources, especially those found in certain pubk@s -ex situcollections, national parks or reserves,
and protected or conservation areas. These ardlyubeld by the State or public authority on behaflf
the constituents, usually citizens of that stateth@rity to control and grant access is usuallye@s a
specific authority or agency, which also receivesdiits on behalf of the people. But the questanse

in regard to genetic resources found or locategbrimate property, including microbes, plants and
animals.

18. Many legal systems recognize and protect privateesship of biological resources — plants and
animals — but what is not clear is the extent ohemship of genetic resources. In most jurisdictions
including common law and civil code, the ownersbipand rights to, natural resources follow thedlan
on which they are found. This conception is oftemforced, primarily by implication, through the
constitutional assurance of the right to ownersbfiprivate property. In this case, in the absente o
specific legislation to the contrary, ownership tbeé biological material would, plausibly, connote
ownership of the genetic components. Precedengees to private or communal ownership of land or
natural resources and the private or communal owragror may not need the State’s approval to market
his, her or their biological or genetic resourdéswever, in some countries, the Andean Community fo
instance, all genetic resources are stated to tieipublic domain and as such are regulated b§ ke,
even where private ownership of biological resosinserecognized. In this case, a distinction is enad
between genetic resources (in the public domain) l#Einlogical resources (owned by private parties)
which contain the genetic resources or componets.

D. Genetic resources under the I nternational Treaty on Plant Genetic
Resourcesfor Food and Agriculture

19. The International Treaty on Plant Genetic Resoufoefood and Agriculture (IT or the Treaty)
was adopted on 3 November 2001 by the Thirty-f8sssion of the FAO Conference. The Treaty
provides, in harmony with the Convention, for tipedal needs of plant genetic resources for foall an
agriculture 12/

20. The Treaty is silent as to the physical ownershiprolant genetic resources for food and
agriculture, and Contracting Parties have no obbga to review their legislation in this regard.

10 Chishakwe, N. and Young, T.R. 2008ccess to Genetic Resources, and Sharing the Bepéfiheir Use:
International and Sub-Regional Issues IUCN. Available online at:
http://www.iucn.org/themes/law/absdocuments/eng_GSAddf

1y Jorge Cabrera Medaglia And Christian Lopez S{R@06) Addressing the Problems of Access: Protecting
Sources, While Giving Users CertaintCN, Bonn. According to the authors, “the distinatlies in the intended use on the
part of the applicant at the time of access, fangxe, whether access to the materials is soughtdioventional purposes or
with the intention of utilising them for their getieeor biochemical characteristics”. The term ‘ggneesource’ refers to genetic
information, independent of physical access toGenetic resources should be understood as thet“tmhuse genetic
information™.

12/ Article 1, International Treaty on Plant GeneRiesources for Food and Agriculture.
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21. Contracting Parties, in the exercise of their sengty over their resources, agree, to establish a
multilateral system, which is efficient, effectivand transparent, both to facilitate access totganetic
resources for food and agriculture, and to share,fair and equitable way, the benefits arisirgrfithe
utilization of these resources, on a complemerdadymutually reinforcing basiss/

22. Various plant genetic resources for food and agiuce will be included in the Multilateral
System14/ Contracting Parties will include all plant gereatesources for food and agriculture of a set of
crops and forages listed Annex Ito the Treaty that are under their managementanttol. They will
invite all other holders of such resources to ideldhem in the Multilateral System, and agree ke ta
appropriate measures to encourage natural and pegabns within their jurisdiction who hold such
resources for food and agriculture to do so. Irggomal institutions holdingx situcollections of plant
genetic resources for food and agriculture willbatsing theirAnnex 1materials into the Multilateral
System, and will apply similar access and benéfirisig provisions to their other materiats.

23. Holders of plant genetic resources for food andcatjure within the Multilateral System retain
ownership of their materials, but must provide asc® them on request, and in supplying them, use a
Standard Material Transfer Agreement establishedhey Treaty’s Governing Body to regulate the
conditions of use, and their obligations as provides well as the obligations of the recipierd. The
Standard Material Transfer Agreement is a conttaxter private law. Further transfer of that same
material in an undeveloped state must be made uhdesame Standard Material Transfer Agreement,
17/ so as to create a chain of rights and obligatiomegard to these materials, including the obigyato
share monetary benefits under certain conditions.

24, The Standard Material Transfer Agreement recogrttzesights of a developer of “Plant Genetic
Resources for Food and Agriculture under Developimdefined as “material derived from the Material,
and hence distinct from it, that is not yet reaolydommercialization and which the developer intetad
further develop or to transfer to another personentity for further development. The period of
development for the Plant Genetic Resources fordFared Agriculture under Development shall be
deemed to have ceased when those resources arecotaiired as a Productis/ A developer is not
obliged to provide such resources on demand, batdecision is taken to do so, must do so under th
terms and conditions of the Standard Material Tian#&greement. The developer may also attach
additional conditions, relating to further produevelopment, including, as appropriate, the paymént
monetary consideration: this provision makes pdssibhe normal functions of commercial plant
breeding, while maintaining obligations for commal®enefit-sharing over the final product/

25. As noted above, the Standard Material Transfer &ment is a private contract between provider
and recipient. The benefits, however, do not retaran individual provider, but are pooled for use
the Governing Body within the context of its funglistrategy, for the ultimate benefit of developing
countries. To manage such a pooled good, whererthader has no beneficial interest in taking legal
enforcement action, the Standard Material Tran8fgreement provides two legal solutions. Firstly, it
provides for a “third party beneficiary” to represehe interests of the Multilateral System as aleh

13 Article 10 of the Treaty.

14 Article 11 of the Treaty.

1y Article 15 of the Treaty.

16/ Article 12.4 of the Treaty.

17/ Available on the internet &tp://ftp.fao.org/ag/cgrfa/gb1/gblrepe.pdf Appendix Gio theReport
of the First Session of the Governing Body of tteal;.

18 Standard Material Transfer Agreement, Article 2.

19 Standard Material Transfer Agreement, Articles &nd 6.6.
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and vindicate its righto/ FAO is requested to play this role. Secondlyprdvides for possible disputes
to be settled in the last instance through bindiernational arbitratiore/ The applicable law shall be
General Principles of Law, including the UNIDROITiriples of International Commercial Contracts
2004, the objectives and the relevant provisionthefTreaty, and, when necessary for interpretatton
decisions of the Governing Bocxe/

26. This set of legal instruments — a standard privcaetract establishing conditions of use, the
provision for a third party beneficiary to vindieathe Treaty's rights, and recourse to binding
international arbitration — is an innovative apmiodo resolving the special characteristics of fted
and agriculture sector, which is characterized f®aginterdependence of countries in respect oétien
resource for food and agriculture, and by the alisahoral imperative of ensuring their optional o$e
food security and poverty reduction.

27. At the national level, each Contracting Party “tkalkure the conformity of its laws, regulations
and procedures with its obligations as providedhis Treaty”.23/ Article 12.5 is of relevance to the
Standard Material Transfer Agreement, and requihed Contracting Parties “shall ensure that an
opportunity to seek recourse is available, consistath applicable jurisdictional requirements, end
their legal systems, in case of contractual dispatesing under such MTAs, recognizing that oblmyzg
arising under such MTAs rest exclusively with tlzetms to those MTAs24/

E. The Legal Status of Genetic Resources in selected jurisdictions

The Andean Community 25/

28. Rules aimed at governing genetic resources andciassd traditional knowledge within the
Andean community are set out within the framewark®ecision 391 Common Regime for Access to
Genetic Resources, Decision 486 Common IntellecRmaperty Regime as well as Decision 523
Regional Biodiversity Strategy.

29. In 1996, the Andean Community of countries adopkedfirst regional initiative for a common
access regime in the form of Decision 391, a ComRegime on Access to Genetic Resources. Decision
391 sets out general principles and rules for actesand utilization of, genetic resources, prmgda
minimum set of rules for each Member State to irm@et. In consonance with the Convention, Decision
391 recognizes national sovereignty over genetsources, the rights of indigenous communities to
participate in decision-making and their authomtyer traditional knowledge and the importance of
regional cooperation.

30. The Decision applies to (i) genetic resources ativimember States are countries of origsi;

(i) derivatives (derived products include moleajleombinations or mixtures of natural molecules
including raw extracts of living or dead organis(Asticlel), i.e. biochemicals); and (iii) associdte
“intangible components” — any knowledge associdteithe genetic resources or derivates soughtsdt al
applies to; (iv) the genetic resources of migratspgcies which by natural circumstances are found
within and taken from the areas of jurisdictioraahember State.

Standard Material Transfer Agreement, Article3 dnd 4.4.
Standard Material Transfer Agreement, Article 8.
Standard Material Transfer Agreement, Article 7.
Article 4 of the Treaty.

Article 12.5 of the Treaty.

Bolivia, Colombia, Ecuador, Peru and Venezuela.
26 The country of origin is the country which possssgenetic resourcesimsitu conditions, including those
taken fromin-situ sources and founel situ(Article 1).

NN NN NN
Q'@ & W N R IQ
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31. Decision 391 is unique because it is one of therfsyumes that make a clear distinction between
the legal status of genetic resources (under Stateain) and the biological resources that contain
them27/ In other words, while biological resources whadntain genetic components can be subject to
private or collective property rights, genetic nes@s are deemed “inalienable, cannot be seized and
have no deadlines, without prejudice to propergimes applicable to the biological resources which
contain them, the land on which they are foundherassociated intangible component”. The Decision
covers genetic resources in bailsitu andex situbiological resourcegs/

32. Furthermore, the decision also makes a distinchietween the “providers” of the respective
resources. According to Article 1 definitions: tHerovider of the Biological Resource” is “a person
empowered by this decision and complementary naltiegislation to supply the biological resourcatth
contains the genetic resource or its derivativesiile the “Provider of the Intangible Component™#s
person that, through an access contract and pursoghis decision and to complementary national
legislation, is empowered to supply the intangitenponent associated with the genetic resourctsor i
derivatives”.

33. Effectively, therefore, the State has and retairgperty rights over genetic resources in all
circumstances and such rights are independent tihentegal regime applicable to biological resources
which contain thengy/

34. The regime on ABS also has a bearing on the relatetlectual property issues and processes.
Article 75 of Decision 486 on a Common Industriebferty Regime provides that;

“Patents granted on inventions obtained or develofpem genetic resources or traditional
knowledge, of which any Member State is countryogin, without presentation of a copy of
the proper access contract or license from the aamignshall be nullified.”3o/

In addition, Decision 391 provides that:

“Complementary Provisions — Second: The Member @as shall not acknowledge rights,
including intellectual property rights, over gewatesources, derivatives or synthetized products
and associated intangible components, that werairsdat or developed through an access
activity that does not comply with the provisioridlus Decision”.

35. This provision is ostensibly included to addressesaof misappropriation, ensure that prior
informed consent of the relevant parties are obthind that proper benefit-sharing arrangements hav
been made between the providers and users of thetigeresources. It also aims at ensuring that
intellectual property rights are not improperly abed on local genetic resources.

36. Decision 523 entitled “Regional Biodiversity Strgyefor the Tropical Andean Countries” is
based on national strategy documents from all Andeauntries re-emphasizes regional cooperation on
biodiversity conservation and sustainable uses,ltas such, important in forging a stronger rediona
approach in the governance of genetic resourcésdimg ABS.

Australia

27/ Article 6 of Decision 391 provides that “...genetisources or their derived products of which Membe
States are countries of origin, are goods or patinof the Natlon or State of each Member State..

28 See definition of “access” in Article 1.

29 Manuel Ruiz Muller (2000)Regulating bioprospecting and protecting indigenpasples knowledge in the
Andean Community: Decision 391 and its overall inipdn the Adean regigtU NCTAD, Geneva.

30 Decision 486 of the Andean Community on a Comnindustrial Property Regime, adopted on 14
September 2000.
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37. Australia operates a federal system of governmed li&ke other similar systems, shares powers
and jurisdiction between different levels of govesant. 31/ The responsibility for managing natural
resources is shared between the Territory, StateCammonwealth (Federal) Governments. This shared
management responsibility, generally, makes it marallenging to define rights over, or common
approaches or understanding nationwide.

38. In implementing the Convention’s provisions, autties in Australia take into account a number
of legislative and administrative challenges agsout of a complex system of government with one
federal government and eight state and territoegaments, and the operation of existing laws iregat

to property rights in each jurisdiction. The compkeystem of property laws, as well as established
Constitutional arrangements in Australia, has dbated to the need for each government to estaliish
own legislation. Access to genetic resources igrobled variously by a number of governments, pieva
citizens, indigenous land holders, and lease hsld@2r

39. The legal system of Australia is based on the commaw tradition and, in the absence of
express constitutional or legislative stipulatioincan be implied that the Commonwealth, the State
governments and individuals own the genetic resmufound on their respective lands in accordance to
common law principlessa/

40. The constitution does not stipulate who owns genetsources nor does any other national
legislation. In 2000, a Commonwealth inquiry ovecess to biological resources advised upon a scheme
with legal effect that could implemented througtcte 301 of the Environment Protection and
Biodiversity Conservation Act 19984/ The Scheme provides for an access permit to endielogical
resources found in the Commonwealth Areas, whicly i@ approved or refused by the relevant
Government Agency or Landowner. The Act stipuldates “the decision of the traditional owners of
biological owners to deny access to their resoucénal”. 35/

41. Biodiscovery in Commonwealth areas is governed bg Environment Protection and
Biodiversity Conservation Regulations 2000 (the lRatpons).36/ Part 8A provides for access to genetic
and biochemical resources found in native spegie€ommonwealth areas. Under the Regulations,
persons seeking access to biological resources ammy to the Department of the Environment and
Water Resources for a permit.

42. Given the federal structure, and in order to aahiavcoherent legal framework and allow the
implementation of Convention’s ABS obligations iartmony with the natural resource management
decisions made in each jurisdiction, Australia dedito establish a nationally consistent approAch.
overarching policy entitled Nationally Consisterppkoach for Access to and Utilisation of Austradia’

3V Australia’s federal system of government compittee national government, six sovereign statestand
self-governing territories.

32/ Submission of the Government of Australia to Secretariat in response to Notification 2006-048f(R
SCBD/SEL/VN/VP/54834).

33 “At common law, ownership of land includes alethubstrata below the surface. Natural things la¢hdo
land (or its substrata) or growing on (or in) ithether cultivated or not, form part of the land avill be the property of the
owner of the land. It would seem to follow thatlbigical resources generally that are attached grawing on or in land would
be regarded as the property of the landowner. Binenwon law rule would be subject to valid legislatior to any agreement
(lease, licence, contract) to the contrary intoolhihe landowner had entered.” Voumaidhn (2000 Commonwealth Public
Inquiry into Access to Biological Resources in Camwealth Areaommonwealth of Australia, p 53.

34/ Commonwealth Public Inquiry into Access to Bidkal Resources in Commonwealth Areas, report
available onlinehttp://www.environment.gov.au/biodiversity/scieramess/inquiry/chapter3.html

35 Ibid.

3¢/ Commonwealth areas are those lands and waters acwmadnaged by the Australian Government

and those not managed by Stae Territory governments.
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Native Genetic and Biochemical Resources (NCA) vapted and endorsed by the 9 Australian
governments on 11 October 2002. This strategy namds as the basis for Australia’s implementatibn o
ABS regimes.

43. Prima facie, the intellectual property rights inyaprocesses or products (i.e. patent rights)
derived from or developed from ex situ collectiamis biological resources held by Commonwealth
agencies will belong to the person responsible dexveloping those processes or products (the
inventor)37/ This is regardless of the ownership of any resesifrom which those processes or products
are derived, or where those resources may be hlaever, it would be open to a Commonwealth
agency to permit access only on the condition thizilectual property rights in any products dedve
from these resources are vested in a certain wgyjantly in the inventor, the Commonwealth and a
representative of the traditional owners.38

44, Given the complexity of Australian legal arrangetserand the choices made by Australian
governments, ABS legislation does not cover aleasdo native genetic resources in all circumstance
(for example, biological resources on private landQueensland, one of the constituent states). The
Queensland Government’s Biodiscovery Act 2004 getsa framework regulating biodiscovery, with the
purpose of facilitating sustainable access to Qsiaed’s biodiversity and ensuring the fair and &xple
sharing of any benefits derived from these acasitwith the State of Queensland. The Act applies to
resources on land or waters in Queensland thatairewned or possessed privatgly.

45, In the Northern Territory “biodiscovery” is coverdyy the Biological Resources Act 2006.
Under the Act, a person who wishes to engage idistovery for scientific or commercial reasons in
any part of the Northern Territory must obtain anpié A permit will not be issued until the applita
has obtained written prior informed consent from pinovider and a benefit-sharing agreement. Unifike
Queensland, this includes situations where the sscgeovider is a private citizen. The Northern
Territory government can also issue a certificdterovenance if requestedy

Brazil

46. Article 225 of the Federal Constitution of Brazifians that the right to an environment that is
well balanced ecologically constitutes a “commosea®f the people essential for the healthy quality
life inherent in every collectivity and should beogcted and preserved for present and future
generations” 41/ While not expressly provided for in the Consitntor any other legislation, genetic
resources have been described as the heritageatmuigny of the Federal Government by virtue of the
provisions of Article 225 of the Federal Constitutiand the special nature of the resoure®s.

47. However, Brazil operates a federal system of gawemt and, according to Jorge Cabrera, “the
ownership [of genetic resources] depends basicallthe rest of the legal system of Brazil at thdefel

37/ Patents Act 199(Cth), s15(1)(a).

38/ Voumard, John (2000) Commonwealth Public Inquiry into Access to BiolagicResources in
Commonwealth AreaGommonwealth of Australia, at p 53.

39 See note 20.

40/ See note 20.

41/ Article 225 of the Constitution of Brazil, texf the Constitution of Brazil is available onlineitérnational

Constitutional Law Project, < http://www.servat.o@ich/law/icl/br00000_.htmlI>.

42/  André Lima Ownership of Genetic rights: from whom? For  whom?Online:
http://www.socioambiental.org/pib/english/rightstgeni.shtm
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or State level. Some commentators consider thatefge resources] are public goods of special use
subject to special procedures in order to allovir tidization”. 43/

48. Since Brazil’s ratification of the Convention, tkehave been several initiatives to regulate
access to Brazilian genetic resources but no lasswka been enacted at the Federal level. So fare th
are different proposals being evaluated by the @msy but the States of Amapa and Acre have passed
their own laws regulating access to genetic ressurn both states, genetic resources are conditieee
patrimony of the state and are distinguished fraotogical resources, which contain them and may be
owned privately or communally4/

49. However, in order to address rampant and unregulbteprospecting activities, the federal
government passed a Provisional Measure addreskgngents involved in access to genetic resourges.
The Measure establishes a Council for managingilgmazgenetic heritage, Conselho de Gestao do
Patrimonio Genetico (CGEN). The Council’'s main tagke to implement national policies on access to
genetic resources and traditional knowledge, angeldp technical and administrative activities for
providing or denying access.

50. Article 31 of the Provisional Measure requires ttieg origin of the genetic material and the
associated traditional knowledge be specified wéygplying for IPRs for a process or product obtained
using samples of components of the genetic heritage

51. The Provisional Measure does not identify or deflmeownership of the genetic patrimony. It is
not clear whether the states have the right tola¢guaccess to the genetic resources found wiltgir t
borders, or whether only the federal governmentdeide on ABS policy. Genetic resources are not
mentioned expressly in the Constitution as belapginthe Federal Union. The union, the states,thad
federal district have the legislative right to risga all questions concerning forests, huntingyifig,
fauna, nature conservation, preservation of thieasam natural resources, protection of the enviremm
and pollution control. It appears that the statey megulate access, at least until the passagedefdl
legislation.4é/

52. However, Cabrera (p.65) states that it is possibteduce that the States do not have the genetic
patrimony ownership, because the States are naflygart of the ABS Contracts (Provisional Measure
art. 24 and 27). He further notes that there i€& PProposal for Constitutional Alteration) to inde

the Genetic Patrimony as a Union good, but sotfegmains a proposal. In the project of law thas wa
prepared, the genetic patrimony was consideredranum good, as the Federal Constitution establishes
in article 225 in regard to the environment.

53. According to Article 2 of one of the existing draBills on Access to Genetic Resources,
“Genetic resources and derived products are cormeideublic property of special use of the Brazilian
Nation, and the contracts of access to them shkaktdsried out under the terms of this Act, without
prejudice to material and immaterial property rggtelating to:

43/ Jorge Cabrera MedagliA Comparative Analysis of Legislation and Practicas Access to Genetic
Resources and Benefit-Sharing (ABS) Critical Aspéat Implementation and InterpretatiddCN, Bonn. Available online:
http://www.iucn.org/themes/law/absdocuments/endicati aspects.pcHt 214.

44 Jorge

45 K. Garforthet al., Overview of the National and Regional Impdatation of Measures on Access to Genetic
Resources and Benefit- SharingCISDL report for Environment Canada, December 5)00Available online:
http://www.cisdl.org/pdf/ABS_ImpStudy sm.pdf

46/ Miriam Dross and Franziska Wolffjew Elements of the International Regime on Acessb Benefit-
Sharing of Genetic Resources - the Role of Ceatédig of Origin. Available online: http://www.abs.biodiv-
chm.de/en/data/BfN_Skript_127.pdf
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I the natural resources containing the geneticumesoor derived product;

Il the lands traditionally inhabited by Indians aheir exclusive enjoyment of the riches existing
in such lands;

Il the private collection of genetic resourcesderived products;

IV the traditional knowledge possessed by indigesngopulations and local communities,
associated with genetic resources or derived ptsduc

V  the domesticated and semi-domesticated cropsarilB

54. The draft Bill further provides that “the ownersdamolders of goods and rights referred to in this
article shall be ensured of the fair and equitabigring of the benefits derived from the acceggetwetic
resources, to the traditional knowledge possessethdigenous populations and local communities
associated with genetic resources and derived ptedand to the domesticated and semi-domesticated
crops in Brazil, under the terms of this Act”.

55. It is, therefore, obvious that there is an attempthe Bill, to highlight the difference between
biological and genetic resources and to distingthehownership and control of respective categolres

that case, genetic resources will be a public gesdling in the Union (or Federal Government), ehil
the biological resources containing them may beemiwor controlled by any other entity, whether pieva
or public.

Canada

56. Canada operates a Federal System of governmenprisomy of provinces and territories with
substantial powers and wide jurisdictions includmger matters related to land, natural and genetic
resources.

57. Since ratifying the Convention, Canada has notgzhssiy laws or regulations regarding access
or benefit-sharing. However, as in many other coest there are existing laws and policies thatehav
both direct and indirect implication on the statdiggenetic resources in the country at both therad
and provincial levels as well as within aboriginammunities.

58. Many of these laws and policies pertain to parks|agical reserves, forestry, wildlife, fisheries,
wild plants, endangered species and protected staweg such as wetlands. Some of these laws also
establish property rights in some species by piogidhat certain animals or plants are the propefty
the Crown. Others indirectly control access to genesources by controlling access to habitats and
species by requiring hunting licenses and resgagamits, for examplesz/

59. However, these acts and policies do not providevarssto questions that might arise regarding
the rights of either the owners or the potentisdresof genetic resources. The legislative provision
regarding research on provincial and federal lamelse not drafted with access to genetic resouraes f
commercial purposes in mind or with the contemptaif researchers’ potential interest in protecting
the results of their research through intellecpraperty.4g/

60. As there are no laws enacted specifically taking iaccount these questions, there are no
explicit provisions as to who owns genetic resosirahough laws pertaining to plants animals and
ownership of land, and laws pertaining to publicdsa and protected areas may be interpreted todeclu
genetic resourcegd The presumption implicit in current federal pad is that private property owners
are free to control access to the genetic resownedeir property and to contract with those segki

47/ Karen Clark and lan Attridg@rotecting the Biodiversity of the Americas LegadaPolicy Mechanisms
Concerning Genetic Resources in Canaflae Canadian Institute for Environmental Law atidy January, 1997

48 Ibid.

49 Ibid.
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access to them to share in the benedits. However, in regard tex situgenetic resources in Canadian
gene banks, the expressed policy of the Federa¢i@ment of Canada is that access will be unresttict
to bona fide researchers and breeders anywheheiwarld, for the purposes of research and breeding
51

61. It would seem, relying on the common law, that areyavho owns land, an animal or plant owns
everything on or in it, including its genetic resoes. With respect to genetic resources found rkspa
reserves or protected areas, custody or managewiebe under the relevant government department or
agency on behalf of the Crown or province or teryit(in other words, Canadian people).

Costa Rica

62. The Costa Rica biodiversity law (Law 7788 of May&Y establishes general provisions, such as
objectives, the scope of application of the lawjdog principles, and the ownership regime for
biological diversity. The law states, in articletBat the State has complete and exclusive soveyeig
over the genetic components of biodiversity.

63. The law of Costa Rica further stipulates that genetsources are part of the public domain.
Under Article 6, “the biochemical and genetic pmtigs of the components of biodiversity, wild or
domesticated, belong to the public domain”. Thisibly means that ownership of genetic resousces
vested in the states2/ Article 6 further states that the State will aarike the exploration, the
investigation, the bioprospecting, and the use ahmonents of biodiversity that constitute public
properties, as well as the use of all the genetitkaochemical resources.

64. The Biodiversity Law concurrently recognizes thaivate land owners, owners of biological
resources, the Director of a conservation area thedindigenous People territories can be granted
ownership entitlements over biological resourcgs. The Law thus recognizes separate rights over
biological resources. Article 63, which contairte trequirements for access to genetic resources
requiresjnter alia:

1. The Prior informed consent of the representatiidb® place where the access will occur, be they
the regional councils of Conservation Areas, th@ens of farms or the indigenous authorities, when
it is in their territories;

The approval of the prior informed consent by tkeehhical Office of the Commission;

The stipulation of the terms of technology transiied equitable distribution of benefits, if any, as
agreed in the permits, agreements and concessasnsell as the type of protection of associated
knowledge demanded by the representatives of #ue pthere the access will occas/

w N

65. Intellectual property and protection of traditiokalbwledge Costa Rica’s Patent Law (Law 6867
of 1983 — revised in 2000) provides that biotechgmlal inventions may be patented. Plant varietigls
be protected by a special law. The Biodiversity Lanwvides that intellectual property rights shadl b

50/ Susan P. Bass and Manuel Ruiz Muller (ed999. Protecting Biodiversity: National Laws Regulating
Access to Genetic Resources in the Amerl&RC, Ottawa.

51/ See note 35.

52/ It would appear that “public domain” in this cert means state custodianship of the resourcesrrtthn

the connotation that is given the concept in sothergurisdictions (especially under common lawjtean “not owned by any
one”, in particular in the sense that no one calepigimately excluded.

5% Article 9 of Biodiversity Law Costa Rica. See @l3orge Cabrera Medaglid Comparative Analysis of
Legislation and Practices on Access to Genetic Bess and Benefit-Sharing (ABS) Critical Aspectslfoplementation and
InterpretationlUCN, Bonn. Available onlinehttp://www.iucn.org/themes/law/absdocuments/endiceti aspects.pdf

54/ Article 63 Biodiversity Law Costa Rica.
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consistent with the objectives of the Law. It exida from any form of protection: DNA sequences,
plants and animals, microorganisms that are no¢tgesaily modified, essential biological procedufes

the production of plants and animals, natural cyabe processes, inventions derived from related
knowledge, traditional or cultural biological preets in the public domain, and inventions that if
exported commercially as a monopoly might affectcadtural products or processes that are critioal
the health and food of Costa Rican citizens. b gsovides that the relevant authorities shouldsatin
the Technical Office of the National Biodiversitydéinistration Committee (CONAGEBIO) before
granting intellectual or industrial property rightdated innovations that involve biodiversity etarts.

Ethiopia

66. The Constitution of the Federal Democratic Repubfi&Ethiopia, Proclamation No. 1 of 1995,
provides, under Article 40, for the right to projyeiParagraph 1 stipulates the right of each aitizethe
ownership of private property. However, paragrapf Article 40 provides for the exclusive ownership
of land and all natural resources by the Statetlamgeoples of Ethiopias/

67. The Constitution also provides that the governnzerdt all Ethiopian citizens have the duty to
protect the country's natural resources; that dgveént programs and projects shall not be undertake
in a way that will damage the environment; and thatpublic has the right to be consulted and esgre
their views in the planning and implementation n¥ieonmental policies and projects that affect them
Article 89 provides that citizens have the rightonefit from the country’s legacy of natural rexms
and with the right to participate in the formulatiof national development policies and programmes.

68. In February 2006, the Federal Government issued Eb@opian ABS law entitled A
Proclamation to Provide for Access to Genetic Resesiand Community Knowledge and Community
Rights.56/ The law draws a distinction between biologicad genetic resources. The definitions section
largely adopts the definitions of ‘biological resoe and ‘genetic resource’ from the Convention on
Biological Diversity although, significantly, itates that ‘genetic resource’ includes derivatigas.

69. Section 5 of the Proclamation specifically addregbe issue of ownership of genetic resources
and community knowledge. This is particularly rekadole in the sense that most ABS measures
currently in force do not explicitly address theus of ownership. Section 5 of the Proclamatiotesta
that:

1. The ownership of genetic resources shall be vastdt state and the Ethiopian people.
2. The ownership of community knowledge shall be gestthe concerned local community.

70. The law thus draws a distinction between genetgoueces, which vests in the state, and
associated “community knowledge”, which is ownedly relevant community holding it. “Community
knowledge” is defined as the “knowledge, practidgaapvations or technologies created or developed
over generations by local communities on the caradiem and use of genetic resources’.By virtue of

this ownership, the law specifically recognizes tight of local communities “to regulate the access

55 Worku, Damena. 2001. Access to Genetic Resourcé&ghiopia. Chapter 9 available in: Kent Nnadozie,
Robert Lettington, Carl Bruch, Susan Bass, Saraig Keds),African Perspectives on Genetic Resources — A Haokllon
Laws, Policies and Institution&nvironmental Law Institute, 2003.

56/ Proclamation No. 482/2006.

57/ Article 2.6, “Genetic resource” means any genetic material camtey genetic information of actual or
potential value, including derivatives

Article 2.3, “derivative” means product extracted or developednf biological resource this may include
products such as plant varieties, oils, resignsnguchemicals and proteins

58 Article 2.14, Proclamation No. 482/2006.
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their community knowledge”, their “inalienable riglo use their genetic resources and community
knowledge”, and “the right to share from the benefiising out of the utilization of their genetic
resources and community knowledged.

71. These provisions are in consonance with the Comverand consistent with the reference to
“traditional knowledge” in the context of ArticlgjB of the Convention, which provides for the respe
preservation and maintenance of “knowledge, inrnomat and practices of indigenous and local
communities...” and for the “the equitable sharingtlné benefits arising from the utilization of such
knowledge, innovations and practices”.

72. The Proclamation does not draw any distinctionswbeh different categories of genetic
resources, but Article 15(2) of the Proclamaticsogirovides that:

An access to genetic resources under a multilatgyatem of access to which Ethiopia is a party
shall be made in accordance with the conditions pratedure specified thereof. The condition
and procedure in accordance with which access teegie resources under multilateral systems
shall be implemented shall be determined by regriat

73. Although the Proclamation, in this article, ostéhsiprovides for the implementation of the
Multilateral System of Access and Benefit-sharidLS) under the International Treaty on Plant
Genetic Resources for Food and Agriculture, thevipron does not appear to be restricted to the
Treaty’s MLS alone. It is rather broad in constrmectand could, therefore, be construed as making
allowance for the accommodation of any further nailral agreements or arrangements on access
covering any other categories of genetic resourdése provision also commits the country to
implementation of any such system by regulatieo’s.

India

74. The Indian Biodiversity Act is the law that goverABS in India. The Act primarily aims at
regulating access to biological resources and &#g0cTK so as to ensure equitable sharing of lisnef
arising out of their use, in accordance with thevggion of Article 15 of the Convention on Biologic
Diversity. There are no specific provisions in Biediversity Law addressing the issue of ownersifip
genetic resources nor is there any direct referdncthe ownership or legal status of the genetic
resources in the constitution or any other law.

75. India being a federal republic, authority over bmital diversity is shared between the national
government and the different constituent states tamndtories. The Act, therefore, envisages a three
tiered structure for its implementation — natiorséhte and local. The Biodiversity Act providestipaor
approval of the competent national authority, thegidhal Biodiversity Authority (NBA), or the State
must be obtained before applying for intellectuaperty rights for an invention based on a biolagic
resource obtained from Indiay/ There is, however, no reference to the right®whership over the
biological resources or land which may containgbeetic resources.

76. The Patents Act of 1970, amended in 1999 and 20825 not allow the grant of patents over any
process or product which was already availableh® gublic through use, written description, or any
other means, in any manner, in any country. TherRaitAct also prohibits the granting of patents for
materials or techniques used by local and Indigeremmmunities prior to the filing date of the paten

application. This recently amended patent law alsatains provisions for mandatory disclosure of the

9 Article 6, Proclamation No. 482/2006.

60/ This stipulation to implement any multilateralsgym by regulation is especially noteworthy, inttita
obviates the need to go through the rigorous peoésnacting new laws to implement any existingfudure multilateral
agreements on access to genetic resources.

61/ See section 6(1) and 19(2) of the Indian BiolagRiversity Act, 2002.
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source and geographical origin of the biologicalterial used in the ‘invention’ being patented.
Provisions have also been incorporated which irelodn-disclosure or wrongful disclosure as grounds
for refusal of the patent application or revocatidma patent already grantes/

Kenya

77. Kenya, like many other states, has yet to addies$egal status of genetic resources. However,
it approaches the concept of property based oitigeish common law system, except for the instances
where this is superseded by the Constitution dutgaThe understanding of real property includesl|
and whatever is erected or growing upon or afficeethnd to the extent that it is considered immad&ab
by law. 63/

78. The provisions of the 1992 Constitution of Kenyal@dsing property are introduced by the
umbrella provisions of section 70, which providegry citizen with “protection for the privacy ofdi
home and other property and from deprivation ofpprty without compensation.” The question as to
whether private landowners also have ownership amdrol of the genetic resources found on their
property is however not expressly or clearly essaleld. Kenya inherited the Anglo-Saxon common law
tradition pursuant to which ownership is said téeed to everything that is found beneath and above
someone’s private properta/

79. Given its common law tradition, it is arguable thyahetic resources constitute part of the rights
that make up real property, in that they invariabhg growing upon or are affixed to land in some
manner. This approach is supported by a decisioth@fHigh Court, which held “that according to
common law and/or customary law of the inhabitaftthis country, those entitled to the use of lanel

also entitled to the fruits thereof which includee tfauna and flora unless this has been negated by
law.”65/

80. The 1992 Constitution of Kenya refers to the enwment only in the context of governmental
powers for the purposes of conservation. Consetyjahidoes not directly refer to the ownership of,
access to, or benefit sharing of genetic resouttewever, certain provisions can have direct impact
these questions. In particular, the Constitutigeravisions regarding personal property and trusd la
may be relevant.

81. Some of the provisions of the Constitution of Kenyast relevant to genetic resources are
contained in chapter IX, dealing with the statustroft land in the country. Section 115 places the
principal responsibility for trust land in countpuncils. Subsection (2) of section 115 obliges ¢pun
councils to hold trust land for the benefit of trelinary residents of the land and to “give effiecsuch
rights, interests or other benefits in respecthefland as may, under the African customary lawther
time being in force and applicable thereto, beeaat any tribe, group, family or individual.”

82. The Environment Management and Co-ordination Ac®9@) 66/ is Kenya's framework
legislation coordinating all environmental managetmactivities in the country. As such, it constisit

62/ C.R Bijoy. Access and Benefit Sharing in Kerala and Tamilndddja: An Examination of TBGRI-Kani
‘Model’ and Emerging Issues from the Indigenous pglesl Perspective Available online: http://www.international-
alliance.org/documents/ABS%20-%20India.pdf

63/ Lettington, Robert. 2001. Access to Genetic Resmiin Kenya. Chapter 11. IAfrican Perspectives on
Genetic Resources. A Handbook on Laws, Policieslastitutions.Edited by Nnadozie, K., Lettington, R., Bruch, Bass, S.,
and King, S. Environmental Law Institute, Washingto

64/ Ibid.
65/ Abdikadir Sheikh Hassan and 4 Others v. Kenya Wédbervice, Civil Case No. 295#igh Ct.
of Kenya, 1996). Cited in Lettington, Robert, Ibid

66/ Environment Management and Coordination Act (1988) 8 of 1999, entered into force 14
January 2000.
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the primary implementing legislation for the Contren on Biological Diversity. A number of the
provisions of the Act have either direct or indirgotential impacts on the issue of access to genet
resources. The most obvious of these is sectiotes8ess to genetic resources of Kenya.”

83. Section 53 mandates the National Environment Mamagé Authority (NEMA) to “issue
guidelines and prescribe measures for the sustaimanagement and utilisation of genetic resouofes
Kenya for the benefit of the people of Kenya.” Amtiagly, the provisions of any guidelines issued or
measures prescribed, shall include —

a) appropriate arrangements for access to geneatwources of Kenya including the issue of
licenses and fees to be paid for that access;

b) measures for regulating the import or exporgefmplasm;

c) the sharing of benefits derived from genetiouveses of Kenya; and,

f ) any other matter that the Authority consideecessary for the better management of the
genetic resources of Kenya.

84. Pursuant to these provisions, the NEMA has issue relevant regulations, namely the
Environmental Management and Co-ordination (Corst@m of Biological Diversity and Resources,
Access to Genetic Resources and Benefit SharingulBegons 2006. The scope of the regulations is
fairly broad. Except for a list of things that theéy not apply to, all access to and use of gemesicurces

is covered by the regulations. All bioprospectordl Wwe required to obtain a research clearance
certificate, prior informed consent from the comityiand/or property owners, and enter into a materi
transfer agreement that includes the sharing ofatasy and non-monetary benefits.

85. What this implies, in effect, is that although gémeesources may be privately owned by virtue
of common law principles or constitutional rightd| access to genetic resources as defined must be
granted only with the permission of the relevaatesauthority.

86. Sub-section 50(f) of the Environment Management &adordination Act provides that any
measure for the conservation of biological divgrsshall . . . protect indigenous property rightdaral
communities in respect of biological diversity.” &hterm “indigenous property right of local
communities” is not defined by the Act, but givereriya’s historical recognition of customary law in
various fields, it would seem, at a minimum, toidade an intention to recognize customary rightsrov
natural resources. Such an interpretation woulcthdeebe consistent with other references to comtyuni
rights in the Act.

87. Section 43 provides that “the Minister may, by oetin the Gazette, declare the traditional
interests of local communities customarily resideithin or around a lake shore, wetland, coastakzo
or river bank or forest to be protected interes&ib-section 48.2 provides that the Director-Gdnafra
NEMA “shall not take any action, in respect of doyest or mountain area, which is prejudicial te th
traditional interests of the local communities onsarily resident within or around such forest or
mountain area”. There is, however, no definitiorthed term “traditional interests” in the Act andiay

or may not include interests in genetic resources.

Norway

88. According to the submission by Norway to the Sewuiat, the Draft Act on the protection of the
natural environment, landscape and biological dter including draft regulation on access to and
benefit-sharing of genetic resources, have beejesito a broad public hearing, and the governmeent
in the process of preparing a proposal of law topbesented to Parliament. The Government had
appointed a national Committee on biological diitgrghat drew up proposals for provisions dealing
with access to genetic material.
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89. The committee had considered genetic material pifiynas a common resource, which through
research and development can be used to develofxmamliedge and new inventions for the benefit of
people and the environment. For this to be achiezedess to and utilization of genetic resourcestmu
be in accordance with the conservation targetb®fitraft Act, and traditional use by indigenouspte®
and local communities must be respected. Accorgingénetic material obtained from the natural
environment entitles any person to explore foryaettand utilize genetic material within the franoeky
provided by the draft Act and other relevant |eagisin.

90. The committee proposed a separate provision orsadoegenetic material in public collections
in Norway. It is also proposed that any person wdgeives genetic material from such collectiondlsha
refrain from claiming intellectual property rights other rights to the material that would limg iise for
food or agriculture. Among other things, the lattequirement implements one of the provisions ef th
International Treaty on Plant Genetic Resource$tmd and Agriculture

91. The committee also proposes further provisions risuge that collection and utilization of
genetic material from other countries is carrietlialaccordance with the provisions of the Conwamti
on Biological Diversity. These include the provisithat if genetic material is imported for utilizat in
Norway from a state that requires consent for catbe or export of such material, the import mayyon
be permitted if such consent has been given aratdordance with the conditions laid down for such
consent.

92. A considerable part of the land in Norway is invpte ownership. Private land owners are
responsible for the management of their proper@msequently, mechanisms to involve the private
sector have been a central component of Norwegtinigs and strategies on biodiversity management.
There is, therefore, an implicit recognition that/ate owners of land also own the biological asl ae

the genetic resources attached to their land.

93. In 2003 (entered into force February 2004) the Nmnan Patents Act was amended to address
disclosure of origin. A new para. 8 b) states thatpatent application shall include informationtbe
country from which the inventor collected or re@slvthe biological material (the providing country).

it follows from national law in the providing coumtthat access to biological material shall be sabjo
prior consent, the application shall inform on wiegtsuch consent has been obtained.

94. If the providing country is not the same as thentguof origin of the biological material, the
application shall also inform on the country ofgami The country of origin means the country from
which the material was collected from in-situ sagclf it follows from national law in the countof
origin that access to biological material shallsbéject to prior consent, the application shalbinf on
whether such consent has been obtained. If infoomakealt with under this subsection is not knotie,
applicant shall state this in the application.

95. Infringement of the duty to provide information ssibject to penalty in accordance with the
General Civil Penal Code. However, the duty to mtevinformation is without prejudice to the
processing of patent applications or the validitgmanted patents.

Philippines

96. Shortly after its ratification of the Conventiomet Philippines issued Executive Order 247 (EO
247), “Prescribing Guidelines and Establishing aguatory Framework for the Prospecting of
Biological and Genetic Resources, their By-Produntd Derivatives, for Scientific and Commercial
Purposes, and for Other Purposes/. Executive Order 247 entered into force on May I895. The

67/ Executive Order No. 24 RPrescribing Guidelines and Establishing a Regulgtbramework for

/...
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Philippines’ Executive Order 247 was remarkabl& &sconsidered to be the first national legisiaton
ABS to be introduced pursuant to the Conventioril986, the Department of Environment and Natural
Resources (DENR) issued Administrative Order No(2BO No. 96-20), the implementing rules and
regulations for EO 247.68

97. EO 247 established the legal framework for biopeasipg and regulation of access to biological
resources in the Philippines. EO 247 “... covemspecting of all biological and genetic resourcethe
public domain, including natural growths on privédads, which foreign and local individuals, ermsti
organizations whether government or private — igtenutilize.” In its first section, EO 247 recoges
the clear framework for property rights to biolaglicesources put forward in the Philippine consititu
the Philippine State owns all forests, wildlifeprth and fauna, and other natural resources (Se2tion
Article XII).

98. The Constitution of the Philippines states thatlatids of the public domain, waters, minerals,
coal, petroleum, and other mineral oils, all foradspotential energy, fisheries, forests or timber,
wildlife, flora and fauna, and other natural res@m& are owned by the State. The exploration,
development, and utilization of natural resourdeslisbe under the full control and supervision loé t
State. This provision of the Constitution is theibdor EO 247 as stated in its Preamble. Althoitigh

not categorically stated in EO 247 that ownersHipiological and genetic resources belongs to the
State, it is implied in some of its provisions sumh the collection of royalties for the use of thes
resourcess9y

99. EO 247 covers all collection of biodiversity, extépr traditional use. However, the claim of
State ownership over genetic resources is exprestsited in commercial and academic research
agreements that have been subsequently developedefore, it is reasonable to assume that when the
Constitution says “natural resources”, the terntudes all that is part or portion of the resourtigs(es,
genes, molecules, etc), plant or animal, livingoserved. Thus, exploration and use of these ressu

is under the full control and supervision of that8tzo/

100. There is no reference to the disclosure/certifiaafteorigin or to the restrictions to apply to
patents on genetic or biological material accessdumnitations to patents on life forms. Howeverre
information must be available, royalty free, to thkilippines. One of the conditions of the Research
agreement according to the Administrative Ordehé all discoveries of commercial products derived
from Philippine biological and genetic resourceallshe made available to the Philippine government
and local communities concerned.

101. Similarly, where technologies are developed frome tonduct of Research on Philippine
endemic species, the developer (i.e., the individuantity who holds the rights to the technologiall
make available to the Philippine government, thtobaglesignated Philippine institution, the useuxfs
technology, commercially and locally without payirmyalty to the Principal. Provided, however, that
where appropriate and applicable, other agreemeratg be negotiated by the parties. In case of
germplasm exchange, the technology shall be shes#id the collaborating National Agricultural

the Prospecting of Biological and Genetic Resourgéegir By-Products and Derivatives, for
Scientific and Commercial Purposes, and for Otherp@ses 18 May 1995.

68/ Department of Environment and Natural Resources iAdtnative Order No. 20lmplementing
Rules and Regulations on the Prospecting of Bigklgaind Genetic Resourcezl June 1996.
69 Carrizosa, Santiago, Stephen B. Brush, Brian Dightt, and Patrick E. McGuire (eds.) 200¥ccessing

Biodiversity and Sharing the Benefits: Lessons fiorplementation of the Convention on Biological ésity. IUCN, Gland,
Switzerland and Cambridge, UK.

79 Carrizosa, Ibid. at p.13-14.
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Research systems in line with the mission statemesuch centre in accordance to the protocol under
the International Law thereof7/

102. While EO 247 sets the legal framework and the DAZRO lays down the administrative rules
on implementing EO 247, the use of biological reses is also affected by a number of other laws, in
particular the Indigenous Peoples’ Rights Act (IBRAe National Integrated Protected Area Systemn Ac
and the Wildlife Act. The Wildlife Resources Prdten and Conservation Act now regulates access to
genetic resources in Philippines. The Implementthdes and Regulations (Joint DENR-DA-PCSD-
NCIP Administrative Order No. 01 entitled Guidekn®r Bioprospecting Activity in the Philippines
approved on January 14, 2005) provides separatelatems for access for purposes of scientific
research and commercial research. The Wildlife ide&ffectively a codification of existing laws olmet
protection and conservation of wildlife resourced taking into account experiences acquired in the
implementation of existing laws. It addresses, artipular, many of the concerns raised in regarB@
247 in terms of application procedures and requergsibut does not materially affect the definitain
the status of genetic resources as derived frorCamstitution.

103. The Indigenous Peoples’ Rights Act was enacte®Biv 1o recognize, protect and promote the
rights of indigenous cultural communities and irtigus peoples, which includes property rights on
lands, inland waters, coastal areas, and alsodaslthe natural resources therein in the land gight
indigenous peoples. According to Section 34 oflélwe Indigenous Cultural Communities or Indigenous
Peoples (ICCs/IPs) “are entitled to the recognitdrihe full ownership and control and protectidn o
their cultural and intellectual rights”. Thereforgccess to biological and genetic resources and to
indigenous knowledge related to the conservatitiization and enhancement of these resources shall
be allowed within ancestral domains of the ICCstRly with a free and prior informed consent offsuc
communities, obtained in accordance with custorfamg of the concerned communitye’

The Seychelles 73/

104. The Seychelles currently has no legislation or gweéi specifically addressing the issues of
access and benefit sharing within the context ef @onvention or specifically defining the status of
genetic resources. However, there are a numbeeoég of legislation designed to control accesatb
use of particular species, such as the Breadfndt@ther Trees (Protection) Act (1917) and the €oco
de-Mer (Management) Decree (Declaration of CocdAée-Nut Notice 1995)74/ The Seychelles also
has finalized its draft legislation on access aeddifit-sharing, which is currently in process to be
enacted into law.

105. The Constitution of the Republic of Seychelles gropes the right to private property and, by
extension, the right to own both biological and efenresources. The Seychelles’ draft Access and
Benefit-sharing Bill, as a result, recognises thatrto private ownership. However, section 6 assire
power of the State to limit the right of ownershigr the benefit of the public interest. The draft
legislation provides as follows:

7Y Jorge Cabrera MedagliA Comparative Analysis of Legislation and Practicas Access to Genetic
Resources and Benefit-Sharing (ABS) Critical Aspéat Implementation and InterpretatidddCN, Bonn. Available online:
http://www.iucn.org/themes/law/absdocuments/endiceti aspects.pdit p. 229.

72/ Section 35|ndigenous Peoples’ Rights Act.

73/ Based significantly on, Lewis-Lettington RJ anddley D. 2006.Commentary on the Development of the
Republic of Seychelles Access to Genetic Resoarm@Benefit Sharing Bill (2005)nternational Plant Genetic Resources
Institute, Rome, Italy.

74 Rolph A. Payet & Robert J.L. Lettington “Access Genetic Resources in the Seychelles” available in

Chapter 15 available in Kent Nnadozie, Robert bgttin, Carl Bruch, Susan Bass, Sarah King (efsican Perspectives on
Genetic Resources — A Handbook on Laws, Policiddmstitutions Environmental Law Institute, 2003.
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5. Pursuant to Article 26.1 of the Constitutiortlué Republic of Seychelles, ownership of genetic
resources is recognised as vested in the registeregrietor of the land, the lessee of the land,
the agent or trustee of the land or their agerdnsferee or assignee, on, below or above which
such genetic resources are found.

6. Pursuant to Article 26.2(a) of the Constitutioh the Republic of Seychelles, the right to
determine, control and regulate access to gen&sources found in the Republic of Seychelles
is vested in the Government for the benefit of ghblic interest and shall be exercised in

accordance with the provisions of this Act.

106. Under the draft law, ownership of genetic resoulisegested in the land or property owner but
the State retains the authority to determine thesrof access to the resources. In other worddewhi
individuals and private entities can deal with b@ctal resources on their land as they see fitjéstitho
other laws), in the case of genetic resourcesag wonsidered that it would be an appropriate fiase
government intervention. The main justificatiorthat the most effective way to maximise the valtie o
genetic resources is to regulate access to thelmctioely, i.e. through the Government/ In effect,
therefore, where resources are collected on prieatd private landowners may have the right toncia
share of any resulting benefits but it is the Stag has right to determine the parameters ofsacaad

to negotiate what the level of any benefits shddd

107. Seychelles is one of the few countries that hawefas, made the distinction of genetic and
biological resources in the text of their existimgdraft legislation. As discussed by Nnadozielgtat

the approach taken in Seychelles is based on thee dasic structure that can be found in the
Convention. In the draft Bill, “Biological resouseincludes organisms or parts thereof, populafions
any other biotic component of ecosystems with dotwapotential use or value for humanity; while
“Genetic resources” means biological resourcedudieg parts and components, with the exception of:

(a) any biological resource for which the intended psgdoes not involve cultivation or reproduction
by means of any natural or artificial techniquejuiling biological resources for conventional uses,
and

(b) any other biological resource or use of such resotirte Minister may prescribe in regulations.

108. Section 17 of the draft bill follows Article 15.5 the Convention on Biological Diversity by
requiring the prior informed consent of the reldvaathority, as a representative of the State, and,
addition, requiring the prior informed consent ofyaholder of private rights relating to the genetic
resource in question, or relating to any other etspeaccessz7/

109. While there is the conscious or deliberate disiomctin the draft law between genetic and
biological resources, there is, also, a clear gimisbetween plant genetic resources for food and
agriculture and other genetic resources and th®oreappears to be twofold. One, Seychelles’ almost
total dependence on exotic material for its agtural sector has led to the recognition that tleeesvery
different dynamics prevailing in different genettesource sectors. Second, having ratified the
ITPGRFA, it is recognized that there will be a néedmplement mechanisms that are very specific to
that framework, such as the internationally agitaddard material transfer agreement.

75 This approach has strong precedents in Seychdlles.most prominent of these is coco de mer, wperate
ownership is recognised but the right to sell,dim® private sellers and to set the price is reseiv¢he Government.

76/ Kent Nnadozie, Robert Lettington, Carl Bruch, &usBass, Sarah King (ed$)frican Perspectives on
Genetic Resources — A Handbook on Laws, Policiddmstitutions Environmental Law Institute, 2003.
77 R.J. Lewis-Lettington and D. Doglegommentary on the Development of the Republic yaftfedles Access

to Genetic Resources and Benefit Sharing Bill (30BBernational Plant Genetic Resources InstitRtame, Italy2006.
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110. Section 25 of the draft law provides that “any dgeanof rights to the utilization of genetic
resources shall notify the Coordinating Agency o atention to apply for, assert or otherwise rtlai
any form of intellectual property rights relating guch utilization”. While this provision may halkeen
included for the purposes of monitoring utilizatidhere is no domestic legislation on IPRs. Thisanse
that, in theory, the British standards apply sitieeSeychelles continue to apply British laws igarel to
Patents. Although the Seychelles is not a memb#reo¥World Trade Organization yet and, therefoog, n
bound by the Agreement on Trade Related Aspectstellectual Property Rights (TRIPs), the British
standards broadly reflect the standards of TRIBsadlow for the patenting of most genetic resouit@s

South Africa 79/

111. South Africa’s Constitution (Act 108 of 1996) prdes a central framework for the governance
of biodiversity and status of genetic resourceSauth Africa. Although, genetic resources and their
ownership are not explicitly considered by the Qibmigon, of particular importance are the respexti
powers of national, provincial and local spheresgoffernment. Through the Constitution, national
government and the nine provinces are accordeducart legislative competence in terms of most
functions of relevance to biodiversity conservatiead The Constitution also demarcates several
relevant areas as being of exclusive national coemge, such as national parks, botanical gardews, a
marine resources; of exclusive provincial jurisiicf such as provincial planning; and providestfe
administration of certain functions at the localgmment level, such as beaches and municipal parks

112. Section 24 of the Constitution provides that evagybas the right

(a) to an environment that is not harmful to thHe&alth or well-being; and
(b) to have the environment protected, for the bepépresent and future generations, through
reasonable legislative and other measures that
(i) prevent pollution and ecological degradation;
(i) promote conservation; and
(iif) secure ecologically sustainable developmemd ause of natural resources while
promoting justifiable economic and social developine

113. The property clause in the Constitution’s Bill ofjRts is also relevant, more especially because
much of South Africa’s biodiversity falls within igate ownership. The clause provides that no ong ma
be deprived of property unless this is in termsadéw of general application, and is not arbitrguy.
Property may be expropriated only for a public msgy or in the public interest, and is subject to
compensation. Under South African common law, @dawner owns everything beneath and above the
land. This includes plants but excludes wild ansnalhich are considered res nullius (owned by
nobody).

114. Wynberg notes that there are several categorielaraf ownership exist in South Africa,
characterized by a broad division between freelwoldVestern notions of ownership, and customary
approaches to land ownershige/ Most state land and commercial agricultural lasdheld under
freehold, while land under customary tenure falithin the so-called ex-homelands. While statutory
laws apply in both circumstances, in communal asetsyer of customary law also applies, and this is
frequently the system best understood and implesdehy communities living in the area. Although

78 R.J. Lettington and R. Payet, see note... abope225.

79 For a more detailed discussion on South Afric@8Aegime and processes, see generally, Rachel &itynb
Bioprospecting and ABS in South Afrizeailable online:

http://www.environment.qov.za/ProjProg/ProjProg/200n10/stocktaking/NBSAP%20stocktaking Access%2@shd
OBenefit%20Sharing %20May%2004.doc

8u/ Schedules 4 and 5 respectively.
Section 25(1)
Rachel Wynberg: see note 57 above.
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certain resources are accorded different levelprotection, no distinction is made between genetic
resources and natural resources.

115. Section 1 of the National Environmental Managemdiadiversity Act (Biodiversity Act),
promulgated in 2004, defines “genetic resources’ingtuding, any genetic material or the genetic
potential or characteristics of any specgs8.This definition is further articulated is in Sext 3 of the
Act dealing with the state’s trusteeship of biotmdidiversity, which states:

In fulfilling the rights contained in Section 24 thfe Constitution, the state through its

organs that implement legislation applicable todi@rsity, must:

a) manage, conserve and sustain South Africa’s ibéosity and its components and
genetic resources; and

b) implement this Act to achieve the progressiadization of these rightg4/

116. Chapter 6 of the Biodiversity Act, entitled “Biomjeecting, Access and Benefit-Sharing”, sets
out the framework for the regulation of ABS in Soutfrica and provides greater guidance as to the
scope of the legislation. Section 80 provides thatpurpose of this chapter is to:

a) regulate bioprospecting involving indigenous biotad resources;

b) regulate the export from the Republic of indigenbiagogical resources for the purposes of
bioprospecting or any other kind of research; and

c) provide for a fair and equitable sharing by stakleleos in benefits arising from bioprospecting
involving indigenous biological resources.

117. For indigenous biological resources, a Materialn&far Agreement is required between the
applicant and ‘stakeholderg8s/ as well as a benefit-sharing agreement, priopgomit issuance. For
holders of knowledge, a benefit-sharing agreenergquired. Ministerial approval of all benefit-shg

or material transfer agreements is required. Tigmeng permits may facilitate negotiations betwten
applicant and ‘stakeholder’ to ensure these aranoaqual footing, or may be required by the Mimiste
ensure the arrangement is fair and equiteaale.

118. The Biodiversity Act in effect recognizes privaterreership of genetic resources, for instance,
where they are found or located in private propertiand. The permitting process envisaged by tbe A
requires that negotiations be carried out, and greeament reached between a “stakeholder” and an
applicant before the state can issue necessarytpgrmState intervention is only at the permit levetia

to ensure the equitable benefit-sharing arrangesmeate been made, vis-a-vis the stakeholder, and
receiving and disbursing financial benefits frora tlenefit-sharing fund set up for that purpose.

119. Under section 3 of the South African Patents Amesrdrdct, 2005, the Registrar of Patents is
required to call upon the applicant to furnish groothe prescribed manner as to his or her title o
authority to make use of the indigenous biologicedource, genetic resource, or of the traditional
knowledge or use if an applicant lodges a statertieait acknowledges that the invention for which
protection is claimed is based on or derived framraligenous biological resource, genetic resouwrce,
traditional knowledge or use.

F. Conclusions

83/ National Environmental Management: Biodivergitst, 2004, No. 10 of 2004.

4 Ibid. ch.6

8y “stakeholder” means —a) a person, an organ of state or a community contaenplin section 82(13); or
(b) an indigenous community contemplated in sectiorl BB)

86/ Section 82(4)(b) and (4)(c).
87/ Section 82 (1) on “Certain interests to be protkttefore permits are issued”.
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120. As has been seen from the examples, most natiamatitutions only define ownership of
natural resources and, in some cases, biodiversityponents in general but not specifically genetic
resources. This situation is basically due to #et that the concept of ownership of genetic ressirs
still novel and is thus not expressly articulatechational constitutions.

121. While some countries, like Costa Rica, Ethiopia #megl Andean Community of Nations have
specifically addressed the issue of ownership ofege resources, drawing clear distinctions between
biological and genetic resources, most other camapply their general rules of law regarding prog

for instance common law or civil law principles, atherwise utilize their regular land and wildlitevs

to define ownership. In the later cases, ownershigenetic resources is, by extension, derived ftioen
ownership of land or biological resources. Evenammon law countries it is recognized that the gane
principle that what is on the land follows the lamdy be moderated or modified by legislation as is
inherent in the sovereign status of each sate do.to

122. According to Ruiz Muller, all Central America coueks recognize that genetic resources
(through a reference to natural resources) aréenpatly of the nation, and that the State exercigggs
over them. At the same time, they recognize pripatperty (or community property) rights over certa
biodiversity components. This calls for a concelyu@and maybe legally) necessary — but in practice
complicated — distinction between a set of ruled aghts governing genetic resources and a set
governing access to and the use of biological messywhich may contain thegs/

123. One of the practical challenges that may ariseeifegic resources are defined as state owned is
that it precludes, unless otherwise provided forlaw, private contracts or transactions where a
landowner can enter into private transactions waithioprospector. While individuals can deal witkith
property as they see fit, but if the use of biotadjimaterial fall into the category of genetic neses,
however defined, then state-stipulated procedurk&iek in and have to be observed.

124. For countries that operate the federal system wémgunent, there is an additional jurisdiction
challenge where powers and legislative competenedap significantly between the different tiers of
government on issues related to biological diverditowever, it is recognized that in some, there ar
constitutional mechanisms for dealing with or resw issues of conflicts in overlapping jurisdictidor
instance stipulating that Federal law takes prenegl@s in Brazil.

125. While ownership rights over in situ genetic, bioksd, and biochemical resources is relatively
clear in many countries reviewed in this reporgstnrights still need to be clarified for resourfmasd

in ex situ conditions not covered by the InternadioTreaty on Plant Genetic Resources for Food and
Agriculture.

126. The clarification of the legal status of genetisawrces is crucial to the implementation of
Article 15 of the Convention, it being essentialdefining access requirements, procedures, rulds an
rights over these resources. However, it is evitleatt countries have diverse ways of defining owhigr
over biological and/or genetic resources. A didtorc between ownership over genetic resources and
ownership over biological resources is not alwdgarty articulated in national legal systems.

88/ Manuel Ruiz Muller. “Central America: Costa Ridauatemala, El Salvador, Nicaragua and Panama” in
Lewis-Lettington RJ and Mwanyiki S (editors). 20@Base Studies on Access and Benefit-sharing.natenal Plant Genetic
Resources Institute, Rome, Italyp.30.



