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1. The terms of reference of the Ad Hoc Open-ended Kitigr Group on Access and
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decision VI1I/19 D, provide that the negotiationtbé regime is to draw omter alia “an analysis of
existing legal and other instruments at the natjoegional and international levels relating teegs
and benefit-sharing, including: [...] compliance armdorcement mechanisms; [...]”

2. In addition, in decision VII/19 E, when consideritige issues of measures to support
compliance with prior informed consent and mutuallyeed terms in Contracting Parties with users
under their jurisdiction, under paragraph 10 (b Executive Secretary was requested to gather
information and carry out further analysis on “Adisirative and judicial remedies available in
countries with users under their jurisdiction and international agreements regarding
non-compliance with the prior informed consent isguents and mutually agreed terms”.

3. Against this background a study was commissiondd@N-Canada with the aim to explore
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international levels. The study is available imex It was carried out thanks to funding provitgd
UNEP.
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Administrative and judicial remedies available in @untries with users

under their jurisdiction and in international agreements
Tomme Rosanne Young, Consultant
By contract with IUCN - Canada

1. Introductory Discussion
In 2002, the Conference of Parties to the Convantio Biological Diversity called upon the
Convention Secretariat to

“gather information, with the assistance of Parti€gsovernments and relevant
international organizations, and undertake furthanalysis relating to...

[a]ldministrative and judicial remedies available gountries with users under
their jurisdiction and in international agreementsgarding non-compliance
with the prior informed consent requirements andually agreed terms.”

CBD COP Decision VII-19, Annex, Part E.10 (e). Budormation is critically important for the
Parties seeking to address a key challenge foABf& system -How can source countries and
providers obtain legal certainty that users operagiin another country will share the “benefits
arising from the utilisation of genetic resources”?

Seen in this way, this analysis is the next log&tap in a series of analyses undertaken
by IUCN-Canada into the underlying causes of curdéficulties in the implementation of ABS.
That series began with an investigation of theotegifactors affecting legal certainty for users of
genetic resourcés followed by a detailed analysis of claims thatddeen asserted regarding
unauthorised access to genetic resoufceghis article rounds out these two initial stugieg
considering the role of a particular kind of “useeasures” — administrative and judicial remedies
in user countries — in protecting the rights of sberce country.

The author believes that a better understandirigesfe measures will be an essential and
positive contribution to the ABS regime discussiernthat increased certainty of their own rights
will enable the source countries to engage in astand decisions that will increase certainty for
users as well as streamlining the ABS processeastince countries. Such knowledge and the
resulting legislative cooperation and integratipfosters may encourage countries to coordinate
measures to that will encourage users to comply wiurce-country law and protect these
compliant users from unwarranted claims of “biopyra

1.1 Basis for this study

This study is based on four primary sources. Fidtowing the COP-VII decision, quoted
above, the Secretariat issued a notification tdi€¥arGovernments, relevant organizations and
other relevant stakeholders, inviting them to pdevinformation in relation to the points raised in
paragraph 10 of Decision VII-19, including by pmivig information on administrative and
judicial remedies relative to non-compliance wittCRand MAT. That request was fully or
partially met by seven submissions, documentellérNiote by the Executive Secretary circulated
to the third meeting of the Ad-hoc Working GroupABS.”

Second, the CBD’s ABS database includes a varietgves connected in some way to
ABS. All measures included in this database ha@nbexamined to determine if they include
administrative or judicial remedies that are amplte users who are utilising foreign-origin
genetic resources within the legislating countrieBhis analysis found no measures that are
clearly aimed at providing remedies for foreignirtants (source-countries and other providers)
in any country, but did identify some domestic psamns that might be useful in this context. As



further discussed below, nearly all legal provisiam the database that apply to non-compliance
with ABS are focused only on penalising users ef ¢buntry’s own resources. In a few cases,
general law of some countries has been cited wtnetd allow it to impose penalties on users,

but none that allow foreign ABS claimants to semkedies in those cases.

Third, the law of ‘remedies’ is not usually secttyapecialised. In nearly all countries,
“administrative and judicial remedies” are providedyeneral national law, applicable to all legal
issues and structures. A sectoral law will adgetcgalised remedies laws only where a gap or
other problem exists in the country’s general raaldidamework, which prevents basic remedies
from being fully effective in that sector. Conseqtly, in analysing remedies available to
address ABS claims, it was necessary to focus oergeremedies, and to consider how they
apply to ABS issues. Obviously, it was not possiblithin the relatively limited time and
financial resources of this analysis to review am@lyse each country’s remedies law. This
report therefore addresses considers overarchimgciplies of administrative and judicial
remedies, that are common to many countries. didysis is based on the author’s background
and experience with the administrative and juditéals of numerous countriésas well as
general comparative law studies and other resesmattes, cited aReFerReNCES below.

Fourth, the author has examined questions regattimgnternational law of remedies,
and the international instruments and bodies throwhich ABS relevant remedies may be
available. Her sources for this work were thermational instruments themselves, and the broad
body of legal analysis of those instruments andotec principles on which they operate. Very
little of the available sources are focused on diewissues, however; so the author’s analysis of
these issues represents a first inquiry, rather ghproduct of in-depth study.

1.2 Organisation of this analysis

This analysis is organised as follows: The next parts will focus on the nature of “remedies.”
First (in Part 2), it provides a brief (by legal standards) sumndegcribing what a “remedy” is,
including the role of administration and judicia@medies in legal and political regimes, the
relevant concepts and sources of remedies andadidnit, and how remedies operate to protect
the rights of persons, countries and other entifileis summary is a necessary part of the overall
analysis, because “administrative and judicial e’ are, by definition, legal issues. As such,
it may be difficult for non-lawyers to understarigbin without some background information.
This analysis is continued iRart 3 which extends the remedy question to internatidaai,
including both public and private international law

The question of remedies in ABS is not answereglsirhy identifying remedy provisions.
It is essential also to determine whether remealiesavailable” in the ABS context — to consider
practical situations in which an ABS remedy woukl fieeded, and determine which remedies
may apply to those situations. This evaluation thase steps — identifying particular remedies
that apply or may apply to ABS situations, conditgiwhen and whether they are “available”
and examining their potential effectiveness in ®wh the ABS regime. Accordingly, the last
three sections of the report examines the roleeofedies in the ABS system, as it is currently
envisioned. Part 4 identifies particular remedies that have beenonidbe considered to apply
within ABS. Part 5 identifies a few issues that may impact the actaalilability of these
remedies in countries with users under their juctszh, andPart 6 provides some observations
about the overall effectiveness of existing remgdneaddressing the needs of the ABS regime,
and makes some observations about how the intenathegotiations might address problems
relating to the need for remedies within the AB§imee. Part 7 provides a very brief summary
of conclusions that can be drawn from this study.




Before beginning, however, the author offers tHdng caveat: Private remedies are
created, applied, and enforced by national law, gadticular remedial rules and practices are
as varied as the many different existing systentavaf Readers seeking to obtain a remedy (or
apply national remedial law) in a particular coumtrshould use this article as a way to
understand the primary underlying principles, betlise that each country will reflect these
principles in their own unique terms, processes eatégories."

2. The Nature and Role of Remedies

“Administrative and judicial remedies” is a legancept with immense practical importance in

the ABS negotiations. The existence of effectegal remedies in the user country is the primary
means by which all ABS parties (especially soumantries and other providers) obtain certainty
about their rights and how they will be protected @pplied. The CBD’s provisions and the

ABS regime negotiations have created certain cdadeew sovereign legal rights) and all CBD

parties have committed to adopt legislative andinidtnative measures to recognise and apply
those concepts. Legal remedies are the tools rfeuring that these commitments and their
underlying objectives are achieved in practice.

2.1 What are “Administrative and Judicial Remedies”

When used in law, the word “remedy” has a meanhag ts very different from its normal
dictionary definition” This legal meaning of “remedy” is much more dethiand specialised;
however, it clearly arises from the conventiondirdgon. In normal usage, ‘remedy’ means a
cure or action by which problems and ilinesses atdressed. In legal language, the term
“remedy” refers to the use of laws, courts and adstriative agencies to “cure” a legal problem.
Legal “cures” generally occur in several ways:

. by bringing a non-complying situation into complian

. by compensating (with money or other benefits)dessuffered, including by the failure
to receive a legally vested payment or other exiect;

. by issuing an order mandating required actiongrohibiting those that are illegal or do
not comply with legal requirements, and

. other legal prescriptions.

Remedies are created and applied by law. In sdtuatisns, a national or subnational
law on a particular topic may specify the remedgatly, by stating a precise amount that must be
paid or action that must be taken in a particutaaton. Often, however, the law cannot specify
all of the variables in the situation. In thateaa law will authorise particular courts, agenades
other officials to declare and enforce a remedyrevigding specific guidance (called a “legal
standard for decision-making”) to ensure that thaesesions are legal and fair. In these remedy
decisions, agencies and judges sometimes have eifeetion, but are still held to legal
standards of fairness, equity and due processwof Ia nearly all countries, remedy decisions are
subject to oversight or appeal rights, which ensina& other agencies or higher levels of
government will protect against improper decisiangl secure the rights of all parties and the
“rule of law.”

The following sections explain three critical paint (i) the difference between
“remedies” and “penalties”; (ii) the kinds of ‘rethg that can be obtained in law; and the legal
conditions (pre-requisites) that must be met barayseeking a remedy.



2.2 Remedies vs. penalties

The most important definitional point about remedig that they are different from penalties.
The purpose of a penalty is to identify the viotaémd punish him in some way; whereas the
purpose of a remedy is to “fix” or “cure” the pengentity/etc. who has, as a consequence of the
violation, been injured or damaged or sufferedharitial loss.

The primary difference between a remedy and a perglhtes tavho collects any funds
that are awarded In a penalty, any financial amounts assessadgfiare paid to the government
of the country (or sub-national jurisdiction) in i the action is brought. A financial remedy,
by contrast, produces an amount that is paid tqéreon or persons who have suffered a loss
caused by the violation. Similarly, a penalty nmagult in imprisonment, a term of “public
service,” loss of permits, or other means of punigtviolators. By contrast, a non-financial
remedy may include an order requiring the defenttacbmply with terms of a contraat.g, to
provide reports, give access to records, etc.yirghaon-financial benefitse(g, data, contacts,
etc.) and other actions that directly “cure” thuaiion for the complaining party (source country
or other provider.)

A second important difference is the fact thattha context of remedies, the claimant
controls the claim. He brings the action, and émnines whether to continue or drop it. The
only way that his claim will be dismissed is by Hiscision, or by the court’s conclusion that the
claim may not be prosecuted. By contrast, persalire assessed/prosecuted by decision of the
government and its prosecuting officers. Thesiiafé have complete discretion as to whether
to devote limited human resources (time and exg@riand expend other costs necessary to amass
a case against the violator, and whether that lsase high enough probability of success to be
worth the effort. This control has a downside, begr. In most cases, the party who controls the
legal action is also the party that pays for ibv&nments do not normally take action to provide
remedies to injured parties — they create legalesys and institutions thanable the injured
party to seek a remedy.

In some cases, the remedy-penalty distinctionug®ll. For example, in some countries,
it may be possible to increase the amount of a dgmas a way to punish the violator. This
practice, is often called “exemplary damages” arriifive damages.” Their purpose is basically
to protect against repetition by the defendantsehi the possibility of “punitive damages,” very
wealthy defendants might feel that they can conthdtsame actions tomorrow, so long as they
are willing to pay the remedy. The claimant (riothte government) receives the added funds, as
a sort of “bonus.”

More rarely, in some penalty laws, the court magunes the defendant to recompense the
victim, as one part of the final judgement. In maountries, however, the rights of the victim to
receive a remedy are tried in a separate processqgaurt), usually after the penal claims have
been adjudicated.

2.3 Available remedies

Another important characteristic of remedies ig thay must be created in law. Over the 3000
years since King Solomon’s decision to cut a bablyalf as a means of resolving a dispute over
parental rights,the concept of governance has become more rigoemasthe list of remedies
that may be awarded has been very clearly defiriegen with this limitation, there are many
different types of remedies that may be awarddds important to remember that all remedies
are not available in all situations. Whether aipalar remedy is authorised in a particular case
will depend on (i) the nature of the basic legghtiinvolved, and (ii) the legal and institutional
source of the remedy.



2.3.1 Kinds of Remedies

Some of the kinds of remedies that may be relet@arglaims based on ABS agreements or
obligations include the following:

compliance orderglegal writs mandating or prohibiting certainiaos);

compensatiorfor harms caused (payment of ‘damages’ or ‘resiti calculated based
on the value of the injury, damage or financiakleaffered by the claimant), including ;

- “compensatory” remedies €., the direct value of the harm suffered), and
- “punitive” remedies (discussed above);

rescissioncancellation, revisioror terminationof permits, licenses or other government
instruments;

reformationor invalidationof a contract or other agreement;

declaratory decisiongthe court’s binding determination of questiongamling rights
under certain kinds of relationships. In some toes, the rights to obtain declaratory
remedies is only available in a limited numberibfations);

contractual remedies, including, among others:

‘specific performance-i.e., ordering a party to perform his responsibilitydan a
contract;

- accounting(calling on a party to provide a record of relavamatters within his sole
knowledge);

- lien rights (in cases where the law enables the creaifoa lien against certain
properties for certain purposes — especially whhee claimant gave property or
services that are incorporated into a valuable gntgp;

- other special rightysometimes called ‘constructive trusts’) in prapewhere the
property of the claimant is later legally exchanfmdother property.

estoppelan order which prevents a party from taking deréations in future.)

While there are other types of remedfethe above list includes those that appear to &eribst
useful in ABS situations.

2.3.2 Sources of remedies

The existence of a particular remedy or group ofagies in the laws of the user country does not
necessarily mean that a source country or othesiggowill be able to utilise those remedies to
obtain redress under ABS laws. Thus, after deteéngithe existence of a legal remedy, the
second step in determining whether that remedyadable is to consider the path by which the
remedy is obtained — to asWhere (from what law or legal category) is the resnebtained?
‘Through what institution or system can | seek thmedy? and ‘What limits or restrictions
apply when seeking remedies through this PatiThe nature of the remedies available, the
processes of seeking them, and many other facependl on the source of the remedy. This
paper considers four basic sources of remedy <ialdnstitutions, administrative bodies, direct
contract mechanism and arbitration/mediation panBlespite their various names, each of these
sources represents a component of “administrative jadicial remedies” since all must be
founded in and compliant with national law and auistrative regulation in order to be applied.



2.3.2.1 Remedies available from judicial institutios

The term “judicial remedies” refers to the rangeaofions that may be taken by a court, judge,
appellate panel, magistrate or other judicial @ific(or in some cases the legal bodies of
traditional communitie8) when acting formally in that capacity. In mosiuatries, these
officials may act in a variety of specified ways,suit the needs of the situation. For example, in
very urgent cases, a judge may often issue of argancy writ or other order, in a shoex*
parte¢’ process (that is, a hearing where the defendamtot present). The fairness of these
procedures is ensured by requiring that they biewaad in a formal legal process at a later date.
Most judicial decisions, however are given throagmore complete judicial process, where both
parties are present and able to argue in theirtmaalf.

The powers of the judiciary are not unlimited. Eamurt may only act within its
“‘jurisdiction” — that is, it may only decide cadsist (i) occur within geographical boundaries and
involve specified financial levels, (ii) are asseghto the count’s judicial level and division, and
(i) (sometimes) that addresses the particulad&iof law or subject matter of the particular
court’s portfolio. Most important, courts are aatied to act only as to matters governed by law
— including both written laws, and in some courstitieoader concepts of law that are recognised
in practical terms, but may not be memorialisedemislation. This last category of authority
may include concepts such as negligence, endangerbreach of contract, and other matters, in
countries where these issues are decided on tieedfaccumulated legal decisions in the courts.

One problem that is particularly difficult in usifgdicial remedies is the rigidness of the
procedures that apply. By filing the first papbringing a lawsuit, the complaining party is
inadvertently “sculpting” his claim — that is, tle®ntents of his initial filing may limit the
remedies available. Consequently, if the souramityg does not have access to adequate legal
advice, he may file a claim under which the desirethedies are not possible. This is
particularly problematic in the case of ABS, whéne central issues — the nature gehetic
resources the meaning of dtilisation of genetic resourcésthe determination of which
countries have ABS rights with regard to a particspecies, and the question of what constitutes
“equitable sharing of the benefiia these cases — are all completely new and daomaoeliably
answered under prior law. As further discussegdart 3 of this analysis, current law does not
include sufficient legal basis to enable the usgiditial remedies to address ABS claims.

2.3.2.2 Remedies available through administrativeggencies

A second general category of remedy is “adminisieét— that is remedies that are available
through government ministries, agencies and otluglids that are not formal courts. Most
countries authorise administrative bodies to urmdertsome “administrative” decision processes
in response to claim$. In some countries the justification for admirasire remedial processes
is that they might reduce demands on the formaitcgystem. These countries might call on a
claimant to “exhaust his administrative remedié®. (to attempt to resolve his problems through
administrative processes), before bringing an adtidhe courts.

In other countries, the opposite justification a@pl— citizens do not normally want to
take the difficult and confrontational approactbdhging an action in court. Instead, they prefer
to act informally and personally by speaking diyedb an agency official. Through these
requests for personal attention, individuals somes$i attempt to pressure individual
administrative officials to make a particular demisor grant an exception for them.

In both of these situations, government agencied afficials need to have clear
administrative regulatory standards to guide thelgement. These tools enable the agency to
control and manage claims, and to ensure thaafarreplicable decision-making is happening
throughout the agency. They also assist the iddali decision-maker, who can point to the



specific standard as a reason that they cannobmdgp individual pressure for special treatment.
National administrative processes are designeeélfpregularise and control both the process and
the impact of personal contacts, while providirgpenfortable avenue for legitimate claims.

An administrative body’s powers to hear and resahaéms is limited in several ways.

First, only specific types of claims can be raibefbre an administrative agency, and only within
the specific substantive area of the agency’s ntaendgor example, conservation agencies may
act only in conservation-related matters, pollutammtrol agencies to pollution-related matters,
etc. More important, direct administrative remsdiee usually tied to very particular decisions
or authorisation of the agency. For example, anag that has the power to grant a concession
or permit will often have the right to adjudicatgpaals from applicants who have been denied,
and challenges by others who oppose the issuanagefmit that has been granted. They may
also have the right to review claims that the pefmlder is violating the permit. But they may
not have the power to award a remedy to neighbguiandowners who are injured by the
concession-holder’'s actions. Similarly, an ageti@at has the power to conduct inspections,
issue citations or compound penalties will oftemehthe administrative authority to hear appeals
related to these actions.

2.3.2.3 Direct contractual remedies
A contract contains a “direct contractual remedyiene it specifies a particular remedy that will
apply in cases in which one party breaches thaaaniand gives the other party the authority to
apply the remedy directly. Up to now, in ABS, ttiscussion of remedies has not separately
considered direct contractual remedies. The appaeason for this is that during the first 8-10
years of negotiation and implementation of the C&ihtract law was the only legal avenue
considered or addressed in ABS discussions. Manmnentators appear to have assumed that
only contract remedies would apply in ABS.Consequently, where ABS remedies have been
discussed at all (very rarely) they have not sépdreontractual remedies from remedies that are
more broadly applicable — both to contracts anditoations in which the ABS user did not
comply with ABS law and/or did not obtain any c@ur.

There are two common types of direct contractueledies: liquidated damages and
guarantees. A “liquidated damages clause” in draohbetween X and Y states that, if Party X
defaults on his obligations, then Party Y shalleree a specified remedy, as liquidated
damages’ Then if X does not comply with the contract, Ytauatically takes the liquidated
damage amount, and no lawsuit or other action esle@. A liquidated damages clause will be
most effective where there is a specific bank aontoescrow account or other fund from which
the liquidated damages can be taken.

Although they can limit the need for courts, licaied damages clauses do not eliminate
the possibility of a formal action (lawsuit of ariition.) If the parties do not create a sequedter
account, then Y must request the payment from ®,raay have to file a lawsuit if X refuses to
pay. In addition, if X and Y disagree about wieetithe liquidated damage clause has been
triggered, they may have to go to court. In masiep cases, however, a liquidated damages
clause operates as a simple and more direct remedy.

A guaranty clause in a contract operates in a samylar way, but focuses on ensuring
the ability of one party to pay sums that will comhee, or to take other action that is required
under the contract. Such a clause will generadlyuire that Party to provide some financial
assurance of his ability to pay or to afford thetsaf other requirements. That assurance must
continue to be in force until the party has fulfill the guaranteed obligation or until the other
party agrees to release the surety. Guarantyedamsy be satisfied by the creation of a fund or
other set-aside of resources, or by hiring a ‘guara or ‘surety’ who will, for a fee, agree to



back up the party’s promise to pay or to take otmetion™ As with liquidated damages, a
guaranty clause may sometimes result in a legabragtawsuit or arbitration) if the parties
disagree about whether the clause has been trijgbue where it operates according to the

contract, it provides a simple, direct and quiakeely.

2.3.2.4 Arbitration and other dispute resolution piocesses
Finally, another possible source of remedy is iasimgly relevant — arbitration and alternative
dispute resolution (ADR). Over the past few desatleese special processes have been
developing, creating less formal procedures, arfdriofy a possibility to shorten the time
between initiation of the claim and final decisiamd possibly to decrease costs. Although they
are not limited to commercial issues and contraatsitration processes are usually applied to
contract disputé" especially where the contracts or commercial igahips are
‘international.™ Arbitration and mediation may be used by goverrtsieagencies, private
persons, corporations, NGOs and other types dieti

The primary alternative mechanism is private aabion, which is defined, for purposes
of this article}* as a non-judicial (and usually non-governmentaticpss that uses alternative
processes to resolve non-penal legal disputesitratibn is a set of formalised rules (less strict
and detailed than most national judicial requiretmehut still formal procedures) for obtaining
binding resolution of a claim or problem. The ofarbitration enables all sides of a claim to be
resolved less formally, but still result in a firdécision that is binding as between the parties.
Typically arbitration is used where all of the pers involved in the legal claim specifically
consent to be bound by the deciston.

An even less formal process, mediation, is alsa wgéh increasing frequency. Ideally,
mediation operates in a non-adversarial mannerdidfien processes are generally defined as
“an attempt to reach a common middle ground throaigindependent mediator as a basis for a
binding settlement.” Mediation is thus differembrh arbitration, which operates like a court,
where the parties are adversaries, each seekibhg weclared the “winner” in relation to the
claim. Mediation emphasises the use of dialoguergnthe parties in order to find a solution,
which might be described as “the best compromisklédiation is often conducted in a non-
binding format — that is, the parties do not begyrnagreeing to be bound to the results. Rather,
they may wait until the final compromise is achigyvi it is, and have the option then to agree to
be bound. The success of mediation usually depandke quality, abilities, and impartiality of
the mediator, and the good faith of the partiedesiring a mutually acceptable solution.

ADR process may allow Parties to ‘sculpt’ their idiion in whatever way they can
agree on. Arbitration panels and processes amlysdiased on particular pre-existing rules and
principles, such as the UNCITRAL Model Law on Comai@ Arbitration and the
International Chamber of Commerce’s Rules and Gimiele on arbitratiof" While some of
these systems provide a platform of actual arlpiigaservices, it is not necessary to use that
platform in order for an arbitration to be condactader those rules. There are many other sets
of primary rules on arbitration, and the first taskany arbitration (often decided in the contract
or elsewhere, before the claim arises) is to deterwhich rules and guidelines apply. Beyond
this, however, most arbitrations begin by setting special “ground-rules” that the Parties might
choose. For example, the parties may agree tleafinlncial award may not be less than a
specified minimum, nor more than a specified maximu

There are two primary limitations to arbitrationdaother ADR, however. First, these
mechanisms cannot be forced on either party. ARRhanisms can only be used where both
parties agree to their u§¥. In some cases, this consent may be given lomydeiy claim has
arisen. For example, a contract may include dpittation clause’ in which the parties agree to



use arbitration rather than the courts, in the egéa future claim or controversy, relating to the
contract. In the ABS area, for example the ITPGRF&tandard Material Transfer Agreement
includes a provision requiring arbitrati6tl. That clause specifies that in the event negofiati
and mediation are not effective in resolving a gisament among the parties to the Agreement,
then binding arbitration will be required.

If a disagreement is not contractual (for examible, source country is seeking benefit-
sharing against a user who never obtained an AB®ekgent or complied with other relevant
law), the parties may agree to submit their dispatbinding arbitration. If they do not agree,
however, then independent arbitration or mediatidhnormally not be possibl&""

It is generally recognised that arbitration clauses/ favour one party over another in
different situations. To non-lawyers signing tlggement, arbitration clauses often seem to be
innocuous “boilerplate.” At a later point, somertfiss may discover that the arbitration clause
limits their rights and remedies in some wWdYy. Having signed the contract, they will have no
ability to change their mind at this point.

24 Prerequisites for claiming remedies

The third step in determining whether a particaéamedy will be effective to address a particular
legal issue is to consider the primary conditidret tnust be met, in order for the remedies to be
sought or applied. Since remedies are createdapptied through national law, any person
seeking remedy within a country must research amdpty with the prerequisites established
under that national law. For purposes of thisysig] there are several essential prerequisités tha
must be met in order to obtain a legal remedy oncdaim. The three that seem most directly
relevant in the current report are (i) a law whiohms the basis of the claim; (ii) “standing” of
the claimant to bring the claim under that law; i jurisdiction over the defendant, his
actions, or some of his property.

These questions form the most critical aspect, eterining whether a remedy is
available and effective in a given situation. Thiegxamined in detail, they are very technical
guestions on which many long legal debates mayeogimred in any case. They are also,
however, extremely difficult to generalise acrosmsndifferent countries, except by limiting the
discussion to the broadest description of the qaiscelt must be noted (discussed in more detall
below) that even where a remedy is “available” @ymot operate to redress the harm in question.

2.4.1 Legal basis for claiming a remedy
In order for a person to seek redress for harm,ag@nor financial loss to a particular right,
interest or property, the law must

) recognise the right, interest or property as wodhgemedy, and

(i) have a basis for determining that the actionsd¢aased the harm, damage or loss
was wrongful or inequitable.

If the law does not include these basic concep&s) the courts cannot award a remedy. Where
the concepts exist, but are unclear at law, manytsavill not award a remedy due to ambiguity.
Many kinds of right or interest have been clealain for many millenniums. For example, the
legal rights of individuals to own land, plants amtimals, and to seek redress when they are
taken or used without permission or payment has beeognised for nearly 4000 yeafs.
Hence, the courts are generally comfortable maétexgsions in such cases.

By contrast, the law has only recently recognidesl distinction between the rights to
own a computer programme, and the right to repredoat programme and sell it commercially.



These rights must generally be spelled out casefalinational law, and contracts often include
special provisions and clarifications, if the pastido not feel that the law is clear enough on a
particular point, or if they want to apply it indéferent way™™

In some cases, a law may state that a particularitads illegal without providing a
private remedy. For example, a law may prohibit parson from bringing any item into the
legislating country if that item was illegally obtad in the source counti¥. Such a law would
give rise to action for penalty — to fine or imgnisthe smuggler — but the source country’s rights
are not addressed. To obtain redress, the sootogrg would have to make a claim under the
property-based tort laws of the legislating country

2.4.2 Standing to seek redress
A second element determining whether a particdamant may seek a remedy is whether he
has “standing” before the court — that is, whetther court or agency will allow a particular
person to bring a particular type of claim. Foamyple, if one party to a contract brings an action
based on his fear that the other party will violtte contract in the future, the question of
standing arises, because there has not been dayiomoof the contract yet. In most countries, a
claimant may not bring an action for violation uinkiat violation has occurred, except in very
special circumstances. In standard contract lae, possibility that a contract party will not
perform in future, is sometimes a basis for termimgathe contract™ Other “pre-emptive
claims” (seeking protection against future violajionay be allowed in some countries where the
defendant appears to be planning to defraud theatda. Similarly, some countries allow courts
to consider some matters in advance, issuing “adyidecisions” regarding, for example, the
interpretation of a particular clause of a contract

Another aspect of standing is the nature of théygainging the action. Normally, in an
action for redress of an injury or wrong, the imsjdior wronged person must bring the action, or it
must be brought on his behalf. Often, it is neags® describe the nature of the injury or wrong,
and demonstrate that a legal remedy exists tlwapable of redressing the injury.

2.4.3 Jurisdiction over the defendant or his proper ty
Perhaps the most important element determiningetfectiveness of a remedy is whether it is
possible to obtain legal jurisdiction over the aefant, over the actions that form the basis of the
lawsuit or over some of his property. Where thartdas jurisdiction over the defendant, he
must participate in the lawsuit. If he does notsdg the judgement will be entered against him
“in default” and he will still be obligated to alddy the judgement (to pay any remedy that the
court or other decision-maker assesses).

If the court cannot assert jurisdiction over thdéeddant, it may still be able to assert
jurisdiction over some property or assets of thiemgant that are within the country. In that
case, if the defendant does not participate inldiesuit, the assets may be used to satisfy the
judgement. If neither of these is possible, howevee., if the defendant is not present in the
country, his actions do not create local jurisdicfiand he does not have any assets within the
country — then the source country’s law cannot joi®@an enforceable remedy.

2.4.4 Action in the source country
Another option may be to bring the action agaihst tiser in the source country. This can be
effective in providing remedies in two ways. Filitany assets or property of the defendant are
located in the source country, it may be possiblden national law to use those assets to satisfy
the judgement, as described above. Second, ifr aibentries recognise the validity of the
judgement, it will be possible under basic prinefphnd instruments of private international law
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to call on the country in which the user is base @onducting obligations, and ask that country
to enforce the judgement against the user.

Special rules may apply where the court does net hdirect jurisdiction over the
defendant. In those cases, the claim may stibbdmsible, if the court has jurisdiction over the
defendant’s actions. For example, if he injuremeone in the country, and then leaves the
country, the court may still have jurisdiction oxgeclaim to redress the injury he caused. If he
wins the lawsuit, however, the claimant faces agothallenge — how to enforce the judgement.
He may have to go to another place — where thendef is located or has assets — and ask the
courts of that country to compel payment. Enforeetrof foreign judgements is one aspect of
“private international law” described in 3.3, amghdbe both legally complex and expensive. If
there are doubts about the country’s jurisdictisardhe defendant’s actions, the ultimate remedy
may be uncertain.

One of the problems in using this mechanism to seeledies for ABS violations arises
when the user’s “utilisation of genetic resourcesturs outside of the source country. Since it is
impossible to look at a particular specimen or poddand determined whether it is a “genetic
resource” or simply biological material, it is notactically possible to adopt or enforce a law
against “possessing” genetic resources. This mians collector who acquired the specimen in
the source country and then removed it to anotbantcy did not break the law of the source
country. The source country or other provider willy have a claim for remedy if the user’s
subsequent actions involved the “utilisation of g@nresources” without sharing the benefits
from that utilisation.

Legally, this suggests that the user’s violatioth @bt occur in the source country. Since
no country’s law may regulate actions by foreigtizens in foreign countries, there would be a
legal basis for making an ABS claim against ther.uskhis is particularly true where the user
acquired the genetic resources through a middlem@onsequently, the possibility of using
source country remedies, and enforcing them inrabentries seems somewhat doubtful legally.

2.4.5 Arbitration and remedies
One last comment in this section must clarify theegiion of remedies in connection with
arbitration and other ADR mechanisms. In 2.3.th# article noted two critical facts: (i) ADR
is primarily a non-governmental mechanism; andafiitration provides only pathto a remedy
— the remedy itself is created through the appticadf law (including the legally binding nature
of a contract.) Since law can only be created byegiment, it follows that ADR does not
produceremedies, it is only a tool to facilitate the pesnedial process — to make it easier for the
parties to get to the point of agreeing on, awadind/or paying a remedy.

In essence, when parties have a dispute, the digput only go to ADR if the parties
agree (either by earlier contractual agreementieasribed above, or by agreement at the time of
the dispute.) That agreement, like any other eattican then be the basis for a legal remedy in
at the point where the arbitration produces a fibalding” award, or when the parties agree to
apply ADR result. At that point, the arbitratiom ADR result becomes, in essence, a new
contract, although it is a type of contract whislyiven special treatment in the coufts.

Like a contract, however, arbitration awards caly twe enforced under state law, once
the panel has decided. This means that

)] if the Parties willingly to comply, the result neemt be examined by any
country’s courts; but

(i) if either party does not comply then the otheryarnly options are (a) to give
up and allow noncompliance; or (b) to formally demh@ompliance. In the latter
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case, the arbitration panel has no power to compghing. It is only a panel.
The only way to compel a party to comply with abitation award is to ask a
court with jurisdiction to “execute” the award, @ndhe national law of some
country. Consequently, its terms may only be a&gplihrough the remedy
structure of that country. Often, this means thatcourts or other enforcement
officials will review to determine that the arbifi@ procedure was fair, and that
the results do not violate basic standards in tbenty, before formal
enforcement™

Countries normally allow a great deal of flexilyjilin arbitration award§;" and general
conventions and international procedural standaetyarding the enforcement of foreign
arbitration awards are very well accepted. In,fads often easier to enforce foreign arbitration
awards than foreign court judgements in most casitf’ Consequently, it appears that ADR
offers a broader range of possible remedies, sheeeciding body is not governmental, and has
more flexibility than a court or agency would. Semsers view arbitration and other ADR
clauses as a means of avoiding national law enfit€! In fact, however, arbitration is not an
alternative legal system, but an alternative taod in any situations of doubt the only recourse is
to the law, not only the principles of law, butalan implementing authority. Internationally,
there is no body or authority responsible for peveontracts. The only governing law is national.

In addition, the general statement that arbitratiamrds are easier to enforce in foreign
countries may not be true if the subject mattehefarbitration is not recognised by the country’s
laws or otherwise subject to question. If enforeatrof an ABS award must be compelled, one
must do this through national courts with jurisitiot over the user. |If these courts do not
recognise genetic resources as a protectable il@gaest, or if they feel that the contract or its
operation were unfair in some way, the arbitratiesult may ultimately not be paid.

In general, it arbitration is more likely to focas awarding a specific amount (damages
or restitution), while mediation is more likely toclude a requirement of specific action
(fulfilment or revision of the contract, for exaraplor a declaration of how the contract shall be
interpreted and applied in future.) Both typeguaicesses may give greater flexibility to apply
principles of fairness, equity and common pradti courts.

3. International Remedies

The next question that is usually askedW¢hat additional remedies are available to the pesti

to a multinational contract under international 1&v Unfortunately, unless and until the CBD
creates them under ABS regime (or other internatipmocesses do $8}") there is no direct
remedy available to contract parties in internaidaw. So-called “private international law”
does not create remedies nor provide forums foisgecr It only provides rules and other tools
that make it easier for private claimants from ooantry to bring action in another country. The
concepts of international law can be critically omjant to remedial discussions, however, so they
should not be dismissed. Thus, a brief overviewlodt international law is, and how it works is

a necessary element of this report.

International law is highly complex and detaif&! A full discussion of the rights of
parties (both governmental and non-governmentaiptgrnational commercial law is much too
detailed for this paper. Instead, the followingadission will provide a very basic explanation of
the nature of international law (based on threeicbasbcategories — public, private, and
commercial), and including the limited meaning bE tconcept “international remedies” as
discussed in the initial mandate of this paper.
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3.1 Applicability of International Law

Many people, when considering international lawsuase one of two things — (i) that it is
basically the same as domestic law, but applied global or multinational scale or (ii) that it is
not law at all, because it cannot impose its reguoénts directly on any country. Both of these
assumptions are generally incorrect. Internatidenal and its enforcement and other operations
are completely different from domestic law and theffectiveness cannot be measured on the
same terms for a very basic and important reasoational sovereignty. That is, with very few
exceptions, every country has a basic right to gotiee territory, persons, actions, property and
rights within its jurisdiction as it sees fit. Natal sovereignty can only give way to internationa
law where two or more countries enter into a speegreement under which they voluntarily
commits to limit or to take particular actions gree to apply specific norms, standards or legal
principles. In practice, international law opesats follows:

(1) every person, and all his actions, as well as aflds or waters and resources
within national territorial boundaries, are goverméy the law of a particular
country (although in some cases more than one cganaw may be relevant to
a person, action or situation),

(i) each country may be bound by specific agreementotaply with certain
international laws and commitments which it is ghted to implement, and

(iii) these commitments are implemented by passingwisat are binding on the
persons, lands and resources under their jurisdicti Without those national
implementing laws, international law cannot be aggblto individual action.

In order to understand most questions of internatidaw, it is necessary to recognise
either three subcategories under that general hgadi

. Public international law,
. Private international law, and
. International commercial law.

The third category may be considered by some asitttobe an element of ‘private international
law,” but in some ways it is easier to consideseiparately. The following brief definitions do
not consider any of the complicating factors, budrely provide a basis for consideration of
international law issues, when discussing “remedislable” in Part 4. In some ways, they
oversimplify the issue, and should not be reliedeyond the scope of this paper.

3.2 Public International Law

Public international law is often described as fhw of nations.’ It focuses entirely on the
requirements imposed on eacbuntryto adopt and implement laws, or to take otheroastiin
response to its obligations under international law

3.2.1 Sources of public international law
The primary components of public international lare the international conventions; however,
there are other recognised sources, as codifidtkistatute of the International Court of Justice:

[In deciding disputes before it,] the Court shatiy:

(&) international conventions, whether general aartigular, establishing
rules expressly recognized by the contesting states
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(b) international custom, as evidence of a genprattice accepted as law;
(c) the general principles of law recognized balized nations;

(d) judicial decisions and the teachings of thestrhighly qualified publicists

of the various nations, as subsidiary means fordérmination of rules
of law>

In the context of ABS, these primary sources casumemarised as follows:

(i)

(ii)

International conventions:

(a) Treaties and bilateral agreementdlost ABS occurs through private contracts, in
which only one sovereign government (or none) isdly included as a party. If, in

a given case, the source country and the userryo{oaiuntry with jurisdiction over the
user) had taken the rare step of creating a dbiateral treaty to memorialise the
ABS-related agreement (or to clarify any specifiengents of it), that treaty would
constitute the first (strongest) basis for resajvine case. Recently, the government of
Japan has begun efforts to negotiate clearer oekitips regarding access to and
utilisation of genetic resources with individualictries. These measures are primarily
intended as a way to eliminate some of the chadlerand controversies that have
prevented companies from obtaining legal certametyarding ABS compliance. In
addition, however, depending on how they are pliratbeey may provide a basis for
easier resolution of any disputes that may arisete@tnational law.

(b) Multinational AgreementsAt present, the primary multinational ABS agreamie
CBD. As to plant genetic resources that are iredluich the multilateral system (MLS)
of the International Treaty on Plant Genetic Resesirfor Food and Agriculture
(ITPGRFA), two multinational agreements would h&wée considered — the CBD and
the ITPGRFA. (As noted below, however, more sigaifit work in the ITPGRFA has
focused on the issues of ‘private international 'lawin particular through the
development of the ITPGRFA’s Standard Material fanAgreement.)

(A significant body of other work has been doneinternational meetings
considering ABS issues, including the Bonn Guiddimnd other COP decisions and
declarations providing guidance to Parties regardkBS. It is not clear what
standing, these instruments have in internatiomal. | As non-plenipotentiary
instruments, they probably fit in the fourth tiesubsidiary determinations.)

International Customary LawThere is no indication that any “internationaktomary
law” on ABS exists. In the CBD’s database, onlycfuntries and 1 regional body
have submitted specific ABS measures that have adepted into their written lail/.
This figure represents 10% of CBD Parties.

In addition, the measures adopted to date addrdgsone aspect of the Parties
obligations. Specifically, they are focusewly on the use of the legislating country’s
own genetic resources (provider-side measures)prégent, although all countries are
recognised to be both users and providers, no pourds adopted any user-side
measures —i.e., measures which require (or provide incentives tsers of
foreign-origin genetic resources to pay benefitsttter countries which are the source
of those genetic resourt®. Of the national ABS laws that have been adoptsersl
are only general statements which may require ttoptéon of specific regulations to
be implementable. To date, no case or controvetaying misappropriation of genetic
resourcesife., utilisation without permission and/or without béitteharing) has been
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decided (either in public international forums arnational courts applying private
international legal principles) on the basis of ABSues™

(i) General Principles of Lawhave not yet been applied to ABS. Many very gane
principles (those that forbid fraud and abuse gfesior position in contracts, for
example}' clearly apply; however, it is difficult or imposée to apply “general”
contract law where the nature of the main subjeatten of the contract (genetic
resources and their utilisation) remains legallyoamous™

(iv) Subsidiary Determinations of LawThis category is normally focused on case-law, i
the form of decisions by the highest court in onenore countries, and/or decisions in
international forums. As noted above, however, €igRisions and other non-binding
guidance documents could be considered under ¢aidihg. Subsidiary determinations
are generally considered as evidence or indicatiorgernational law, not law itself.

3.2.2 Remedies under public international law
As noted, public international law is focused ooheaountry’s governmental actions. Its role is
to help countries determine what they must do, whey must not do, and any limits on what
they are permitted to do, under international umsnts and international customary law.
Consequentlypublic international law provides a remedy only wehene country sues another.

In environmental areas, public environmental legeations usually involve either (i) a
claim that a country which has made a commitmentgulate has failed to do so; (ii) a claim
that a country has failed to implement laws or pthevernmental measures required under
international IaV\?‘fV_ff or (iii) a claim that a particular governmentalcidgon or permit violates
international law’" In those cases, the available remedies are ysimdlaratory — that is, the
court declares that one of the countries is (ooi3 obligated to take a particular action.

As noted by many critics, national sovereignty piples may limit the effectiveness of
public international law and the decisions of th&iinational tribunals, since a country which
receives such an order is still a sovereign natamgd has discretion with regard to its
regulations™ The primary forces that compel countries to cognith international decisions
are (i) reciprocity — the knowledge that internatib governance only works if all countries
commit to it and comply with it; (i) the fact thaountries usually only make international
commitments as to matters about which they arengilto obey international legal judgments;
and (iii) the possibility that other countries wilbrmally, informally or individually) accord them
fewer rights, or take other actions against a aguhat refuses to comply such decisions.

In other words, the remedy of public internatiolaa¥ is a determination that a State must
take a certain kind of action (adopt a law, enfoecdaw, cooperate in accordance with
international agreement, etc.) Public internatiolaa will normally not lead to any kind of
judgement or order calling for an individual or ettprivate party to take any action (such as to
pay benefits in accordance with the CBD.)

3.2.3 Forums of public international law

International courts provide remedies only in thierf of judgements for or against the States that
are parties to the action. This limitation has pivented further steps toward the development
of this aspect of the international rule of lawefdare presently thirteen permanent international
courts operating, comprising the International CadrJustice, Court of Justice of the European
Communities, Andean Community Court of Justice,@eax Court of Justice, European Court of
Human Rights, Court of the European Economic Aheir-American Court of Human Rights,
International Tribunal for the Law of the Sea, tAppellate Body of the World Trade
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Organisation, the Court of the European EconomigaAthe Central American Court of Justice,
the Economic Court of the Commonwealth of Indepaenh&tates, and the Court of Justice of the
Common Market of Eastern and Southern Africa. fdmdity of development is shown by the
fact that last seven courts listed above haveestasperation since 1993, and all seven of them
involve at least some mandatory jurisdiction (ps@mms under which member countries to are
required to submit to jurisdictioh.)ln a few instances, the international court’'dsdiction is
mandatory on a much broader scalé. seems likely that international forums, botirial and
informal will continue to develop and will play aegter part in ABS implementation in future
than is possible immediately.

3.2.4 Action and Remedies under the MEAs

Public international law also provides several oaer forums through which countries can seek
redress. Under a number of the multilateral emwitental agreements (MEAs), for example,
remedies are available, but narrowed to addrespahteular issues specified in the MEA. The
MEAs design remedies in a variety of ways. Althoubey cannot completely eliminate any
options of the Parties, they focus the remedialcstires in a manner that limits or places
restrictions on those options. The instruments tnrteevant to ABS (the CBD and the
ITPGRFA) take two different approaches to remedithwhe ITPGRFA focusing most of its
attention on issues of private international law.

The CBD offers essentially a “public internatioralw” remedy — that is, dispute
resolution mechanisms (international court, arbdraand conciliation) available for disputes
between States. In the event of such a disputiEgl&rR27 (“Settlement of Disputes”) provides
simply that, where any two or more Contracting ieartannot find a solution to their dispute by
negotiation, they may “jointly seek the good officef, or request mediation by, a third party.”
The Convention allows (but does not require) eaamt@cting Party to submit a written
declaration that it will accept one or both of tbkowing, as a means of settling any dispute that
cannot be resolved through negotiation:

(a) Arbitration in accordance with the proceduredalown in Part 1 of Annex
II;[or] (b) Submission of the dispute to the Intational Court of Justice.

Where either Party to a dispute has not submitiesddeclaration, then their dispute

shall be submitted to conciliation in accordancéhwfart 2 of Annex Il unless
the parties otherwise agree.

The ITPGRFA contains provisions for inter-Partypdite resolutiorf,which are basically similar

to CBD Article 27 in impacts. It focuses more & attention on individual contracts for the use
of plant germplasm, discussed in 3.3.3, in a groweaking approach that appears to merge the
public and private aspects of remedies.

3.3 “Private” International Law — the conflict of | aws

National laws and sovereignty directly address yy&rson on the planet, most of the planets’
land area (except Antarctica), and the most intehgiutilised parts of the oceans (oceans
landward of the boundary of national exclusive @it zones (EEZs) and outer continental
shelves (OCSs)). This means that nearly all reéigul@f territory, persons, actions, property and
individual or entity rights is governed by a pautar country” There is no international forum,

law or system that legislates, oversees, enforcgsravides remedies with regard to private
action (including private-public actions such asitcacts between private actors (individuals,
companies, institutions) and the government of eayntry.} In other words, direct legal
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actions by private individuals, companies, and iothstitutions seeking remedies are governed
by national law — always. Individuals have no dir@ccess to the international forums described
in 3.2.3, but must ask their government or an gueernmental body to bring any action that
they feel must be brought in those fordsThere are (only a few) very specific situations i
which allow broader rights against individuals, ls@s for international crimes against humanity
— including especially “war crimes” — and as a legeatter, these too are addressed through
national law"'

This raises a question“H no international law applies directly to privataction, then
what is ‘private international law'?” The following brief discussion provides a summamgwer
to that question.

3.3.1 The nature and sources of ‘private internatio  nal law’
As noted, all private actions (even actions brougita private individual/entity against a
government) are “national” for purposes of law amdcedure, that is, they are governed by and
brought under national law. At the same time, mactical terms a constantly increasing
percentage of commercial and other activities amefnational” in the sense that they involve
persons, property, actions, and rights from otrtirgeto more than one country.

In governing and protecting the rights of the pess@r entities involved in such
activities, national courts can face significarffidilties. For example, if a contract is entered
one country, but a contract violation occurs intaao country, it may be procedurally necessary
to bring action on the violation in the second doyn The contractual laws and expectations in
the first country may be different in critical walysthe second country, similarly the procedural
and practical laws governing bringing lawsuits ontcactual issues may be very different. Both
of these differences (and many others) may opexatebstacles that prevent one party from
seeking or protecting his rights under the contracthey may also create serious legal
complications for court in the second country icideag which country’s law to apply, in finding
and interpreting the law of the first country (whehat law applies). Even if the case can be
brought in the first country, it may be necessaryge the governmental processes of the second
country in enforcing with the judgementi-e., compelling the losing party to pay the amount
awarded or to provide information, records, rigkts,

Historically, where a country’s legal system waming in a way that impacted the
rights of foreign citizens and entities, diplomapimcesses (public international law) would be
commenced. Although these actions helped in iddai cases, and began to build a body of
internationally accepted practices, the situatiemained somewhat confusing and problematic.
Eventually, various international instruments hbgen developed to help clarify —

(i)  the rights that litigants from one country will leaw the courts of another country;

(iv) a number of common principles that can be applidierer a contract is
“international” (in the sense that at least onetypgoroperty, action or resource
occurs in another country from that in which thatcact is created, implemented
or enforced);

(v) rules of “civil and criminal procedure” (that idy& procedures by which cases are
filed, evidence is gathered, jurisdiction is detiexed, responsibility is analysed,
and judicial and arbitral awards are collectedrdorced) which apply to particular
claims involving parties, property, actions, eic.mnore than one country;

(vi) rules on “enforcement of foreign judgements.
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These concepts, which we now know as “private nma&onal law,” originated under the
legal name “conflict of laws.” Conflict of law prtiples are applied through a complex
interrelationship of national law and the applicatiof internationally recognised rules and
principles for determining which country’s law wabply, and if necessary, providing guidance
to national courts. In some cases, internationdkes are developed which can be used directly,
in transboundary transactions or other situatienavoid creating a conflict of law in the first
place. Private international law embodies a nuntiferssues that are either unresolved or
incompletely resolved to this day, and form theidba$ a thriving professional services market
for international lawyers.

3.3.2 Forums for private international law
To repeat for clarity, the forums for private intational law are (only) the same forums that are
available under national law. The difference isinadhe forums themselves, but in the paths by
which one gets to those forums, and the toolsdhaused to decide on whether remedies should
be awarded and what remedies are appropriate.

In commercial arena, private international lawnisreasingly conducted using arbitration.
For this purpose, the number of international aabiin agencies is growirlj,and a great many
firms are offering their services as arbitratorgdmtors, and other ADR providers. No matter
who conducts the arbitration, however, its reso#ts be binding only by virtue of meeting the
jurisdictional and other requirements of the naldorum, as described in 2.4.

The primary advantage of using an ‘“internationdbiteator” or other international
provider is that those persons, forums and entities more familiar with problems of
international commerce and claims, and may be &blaccommodate the needs of “private
international” claimants and claims more effectivas a result of this experience. At the national
level, however, arbitrators and other ADR provideften have specialised in other ways,
including some which offer specialised expertisd arperience with environmental matters. In
some cases, this scientific/technical qualificattoay be more important than the international
one. It is important to consider these questionseiecting ADR providers, and also in deciding
whether to agree to an “arbitration clause” in yoomtract, and in phrasing that clause.

3.3.3 Remedies in private international law
Similarly, the remedies in private internationallare (only) the remedies available in national
law, since in private remedies may only be createdker national law. This basic premise also
applies to arbitration and other ADR, whether thgteator/mediator/panel was an “international
arbitrator/mediator/panel” or was operating attlgonal level. Either way, as noted above, the
award of a private arbitration or other ADR outcooa be enforced only in accordance with
either (i) consensus by the parties to the arbitnatr (ii) application of national law, in gendsal
the same way as any contract or other agreemeritwewenforced.

One interesting development with regard to privaternational remedies is found in the
ITPGRFA. Unlike most international instrumentse tfhreaty includes long and detailed terms
relating to private commercial instruments, inchglithe adoption of one such instrument — the
Standard Material Transfer Agreement. In an unuswee, the Treaty does not call on Parties
and other affected institutions (the internaticagiicultural research centres (IARC%)}o adopt
particular law or regulations implementing the Tyealt also does not make these rules a part of
the Treaty (although this would have made thesegigions “self-executingln< it would probably
have prevented many countries from ratifying theafy due to issues of national sovereignty.)
Rather, it takes a third path, discussing the eetdras if they were entirely separate from any
country’s law, and designates that they will bejsctbto arbitratiort Article 8 of the Treaty
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includes a specific provision which allows “any tpar(including the Governing Body of the
Treaty, which is considered a ‘third party beneaiigi of all SMTAS) to

submit the dispute for arbitration under the Arhtion Rules of an international
body as agreed by the parties to the dispute. ir@iiuch agreement, the dispute
shall be finally settled under the Rules of Arlditvta of the International
Chamber of Commerce, by one or more arbitratorsoampd in accordance with
the said Rules.

To avoid reference to national law, the SMTA spealfy adopts the UNIDROIT Principles of
International Commercial Contracts 2004, for intetation purpose. On the other hand,
however, the Treaty’s submission to the Note byTheaty’s Secretary stated that “Contractual
disputes arising under the standard MTA will beed®ined under normal national contract law,
or in such other way as may be specified in thedsted MTA.”

3.4 Special concerns — Development of international commercial law

Since the middle years of the"™C@entury, the growth in international commerce #ade has
caused many experts to consider “international cernial law” as a particular category of law.
International Commercial Law includes some eleme@fitpublic international law, such as the
WTO processes and global trade issues, which ahesskd directly between governments, even
where the problems arise in specific individuahgaction$® In addition, however, international
commercial law focuses on some specific internafionstruments and principles relating to
many aspects of private international law. For psgs of the current discussion, one of the most
important developments is a combination of pubtiggte international law — the development of
international commercial codes.

“Conflict of laws” create difficult challenges ihé¢ area of commerce and trade, because
the locales and situation of each element of araohimay be different in ways that alter the
application of law. The provision of goods andvBsrs may occur in one country, the receipt of
those goods/services may happen in another coufitrgncial assurances (guarantees and
sureties) may be provided through an entity in lagotountry. The contract may state particular
provisions regarding the law governing the congrat the national court must still use its own
laws to determine whether it has jurisdiction other defendant, actions and properties involved.
Many other aspects of the intersection of potdgtiaklevant national laws add other
complications.

The only options that seemed to offer a long teohiten to these challenges was to
negotiate a Convention that includes a specific @etdiled international code applicable to the
transactions in question, which allows the natiocc@irt to bypass many of the most difficult
problems. These codes are “self-executing” — thatf a country becomes a party to the
international convention, then it automatically egg to apply the international code to all
specified transactions. For example, countries d@na party to UNCITRAL's Convention on
Contracts for the International Sale of Gd8dagree that the code contained in that Convention
shall be applied to all international contracts thee sale of goods. The code does not solve all
conflict of laws issues in those cases, but it rmakem a lot simpler.

Normally, countries become party to such self etieguconventions with difficulty,
owing to the underlying sovereignty problem of w@iilog foreign governments to dictate laws
binding within their jurisdictions. For example,ettNCITRAL Convention mentioned above
has only 70 parties, and a similar earlier attemite UNIDROIT system of contracts — currently
lists five or fewer parties to its various instrurte
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Despite this low number of direct participants, baslystems have a broader role in
international commerce, since they provide a commaund for parties to contracts. It is
possible for such parties to utilise either systgnmspecifying it in the their contract. This can
make it much easier to enforce the contract, eveerevthe countries involved are not Parties to
the convention. For example, although it has few remaining parties, the UNIDROIT series
of instruments remains particularly interestingh®S negotiations, because the FAO negotiators,
in adopting the Standard Material Transfer Agreenfen the International Treaty on Plant
Genetic Resources for Food and Agriculture chospply the UNIDROIT system, for purposes
of interpreting or enforcing the individual agreemsethat are entered into using the SMTA.

It is important to remember, however, that thesejast codes whicknablecontracts to
be interpreted and enforced and, if necessary,aable remedies to be awarded. They cannot
exist as binding codes or provide remedies, unlesyg are applied through a national legal
system to interpret, enforce or remedy them. Sintyi) these international documents do not
provide any basis for addressing violations of eeifpn-country’s administrative documents
(permits and licenses), and they do not apply tioag for failure to comply with domestic law.

4. “Remedies Available” in ABS

The next step in this analysis is to marshal aofigiarticular remedies that apply or may apply to
ABS situations. In doing this, it is necessaryok at the laws relevant to actions and remedies
in the “user country.”

This part of the analysis must begin by being clawut what “user country law” (or
more correctly, “user-side law”) means. Every A8lBiation involves at least two countries, one
which is the source or provider of the genetic veses in question, and one (or more) in which
the genetic resources will be “utilised” and geter@mmercial and/or non-commercial “benefits
arising from the utilisation of genetic resourcestowever, each ABS situation involves a
different combination of countries. In some sitoiag, Country A will be the user of resources
from Country B, while in others Country B will bleet user and Country A the source.

Which country is the “user country” in a given tsagtion. Currently, it is not always
clear which activities constitute the “utilisatia genetic resources,” however most countries
seem to agree that this term includes both the po&ation of DNA in the laboratory and the
development of new varieties of domesticated plamd animals through more conventional
methods. If that is agreed, then it is clear thadry country is a “user country” in at least some
situations, since all countries obtain and usetgammplasm to develop of new plant varieties.

For this reason, this study has analysed all AB&li&tion available through the CHM'’s
Database of ABS Measures, as well as other lawsnagthanisms, from both developed and
developing countries. In this analysis, it waskiag for “user-side measures” — that is, laws that
authoriseforeign source countries and other providdcs seek remedies against users in the
legislating country. Very few ABS provisions appéa meet this criteria, or even to discuss in
any way the ABS responsibilities of the users urteir jurisdiction. Accordingly this repo9rt
includes many provisions which are not “user-sideasures, but which might be relevant in
some way.

As a practical matter, however, the question ofilalbke administrative and judicial
measures is largely a question of obtaining rediress situations in which significant benefits
have arisen in the user countmyhich cannot be replicated in the source countryrhis
prevention of replication happens primarily in twduations — where user-side patent laws
prevent replication, and/or where the source cguities not possess the technological or other
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capacity to replicate the benefits. Consequemtlgst current remedy situations arise in the
context of users from highly developed countries.

In short, although recognising that all countriesynbe “user countries” at some times,
and considering all countries’ laws, this study htempted to provide a better understanding of
the laws and legal needs of “countries with largmbers of users under their jurisdiction” — that
is, highly developed countries. The author wisteeanderscore thatll countries must comply
with Article 15.7’s requirements, and that soriarcountryappears to have done so.

4.1 ABS situations in which remedies may apply

As usual in ABS discussions, when one considers AdBifedies, he must separately consider two
primary situations — where the user has obtainedBE® agreement or permission, and where he
has ‘utilised genetic resources’ without any forroahtact with the source country. In many
instances (but not all) a user’s compliance withiamal ABS requirements of the source country
will result in an agreement which can be interpietaverseen, enforced and remedied under the
contract law. By contrast, if the user obtains amds genetic resources without permission, the
source country or other provider must seek redressigh other legal theories.

4.1.1 Where the user has obtained an ABS contracto  r permission

Where a user has obtained an ABS Agreement, remedgs are significantly influenced by the
law of the user country, since many of the useBSAelated activities occur after he has left the
source country, and is no longer subject to itssgliction. Obviously, source countries cannot
draft laws that govern the actions of persons titiemin another count’¥’ This means that the
source country’s rights will largely depend on teaurces, the ABS contract and the law and
remedies available to it in the user country fdioesing that contract. Even where the contract
specifically states that the law of the source tgumvill govern the Agreement, the user
country’s law will apply to key determinations, sugs whether there is jurisdiction over the user,
whether the source country has a sufficient legalsfor bringing an action, and what remedies,
if any are available.

One unanswered question that may be critical iglifierence between an “ABS permit”
(or “ABS license” or other term) and an ABS contrathis question may highly relevant in the
remedies issue, but has less noticeable impactememedies are not involved. Within the
source country, there is little difference between'ABS permit” and an “ABS contract.” Both
have essentially the same impact, when they aretiaded, signed, and implemented solely
within the jurisdictional boundaries of the sourmuntry. Beyond those boundaries, however,
there may be a significant difference. While mostintries include at least some law enabling
foreign claimants to bring actions in their cousish regard to contracts, it is less common for a
country to have laws that say that domestic aditnatise documents (permits, licenses and other
governmental instruments) of foreign countries lbarenforced in the legislating country. These
documents are creations of the issuing countrygded for domestic application and intended to
be implemented and enforced by its processes.

Consequently, it may be much easier to obtain résed the user country, where the
source country has granted PIC and MAT throughomtfact” or similar instrument, rather than
through an administrative instrument such as a pemticense. This is another issue that could
be resolved simply, if countries adopted ‘user-sitEasures’ — that is specific laws stating that
anyone within their jurisdiction who is utilising foreign genetic resources must comply with
PIC and MAT as set forth in the CBD. Without suelgislation, however, source countries
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should consider whether their (non-contract) rightander their ABS law are enforceable under
internationally recognised principles of contraatland civil procedure.

4.1.2 Where the user has no ABS agreement or permis  sion
More difficult questions are raised by the posgipithat a user might utilise genetic resources
without an ABS Agreement and without sharing besefiHere also, if the user (and the genetic
resources being utilised) are outside of the soaoeetry, they are not directly subject to the
laws and legal processes of that source coﬂi?itryhe source country or other provider will have
a remedy only if one of the “user countries” il has adopted laws and practices that
enable and support the rights of the source country

Situations in which a user is utilising geneticowges without permission may occur
intentionally or unintentionally, wherever the usas obtained and utilised genetic resources of
foreign origin indirectly — that is, without direcbntact with the source country. For example a
specimen collector (who did not obtain any ABS agrent, because he did not intend to use the
specimen’s genetic resources) might later selliee the specimens to the user. In such cases,
many users assume that they are not bound by AB@reenents, since they did not directly
obtain the resources directly from the source agufit If this were true, it would create an
un-mendable loophole in ABS — any user could avki$& simply by using resources collected
by some other person, whether recently or in trst, peithout complying with ABS processes.
The later transfer of the specimens to a user okfie resources would happen outside the
jurisdiction of the source country. Consequerftly,the system to make sense rationally/legally,
it must apply to indirect acquisition, such as vehéhe user obtains specimens or genetic
information from some other person or entity (usetlection or middieman.)

There are many different possible frameworks thaghinbe used to achieve the basic
ABS objectives. The current framework, involvingesific permission from the source country
to the user for each access to genetic resourcbbenefit-sharing directly from the user to the
particular source country whenever benefits ariganmfthe utilisation of genetic resources,
appears to be generally accepted by the Partigketmegotiations. So long as this type of
framework is used, however, there is a need foe aaframework creation. It is important to
develop the system in a way that creates and dertesefully plannedxceptiongthat enable
the system to function while recognising speciatesaand situations) rather than allowing
loopholesof this type to develop.

At minimum, it must be noted that Article 15 doest fimit the user’s benefit-sharing
obligation to situations in which he collected gpecimens direct§" To the contrary, it simply
requires countries to legislate some provision teatilts in “sharing the benefits” with the source
country, whenever benefits arise from the utilmatdf genetic resources. It further requires that
such benefit-sharing must occur on the basis ofigethat have been mutually agreed with that
country. This provision is entirely separate frista PIC/MAT requirements relating to acc&%s.
As the ABS concept is currently framed, in ordemtovide a remedy for source countries or
other providers of genetic resources, it is esakfdr the law in the user country to specifically
recognise a duty of users to share benefits artdkar other steps to comply with the source
country’s requirements.

4.2 Contractual remedies in ABS agreements

The first type of remedy to be considered in ABRBations is a private remedy — remedies agreed
between the parties to the contract. These hage Bescribed by a great many commenters as
the primary method of addressing the remedy questicABS. As noted, a well drafted and
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legally unambiguous contract will normally providesufficient basis in itself for remedying any
uncertainties that arise between the parties tandteument. If its terms serve this functionisit
possible that the parties to the contract will need to utilise any legal, administrative or
alternative process.

Normally, where the national law which governs tioatract is clear and its application
to the subject matter is legally certain, it withtrbe necessary to restate these legal matteein th
contract itself. The contract will express theque facts of the contract, but will usually not
specify the underlying law or remedies in detaigtéad relying on the basic remedies available at
law. While special kinds of contractual remedms;h as liquidated damages clauses, guaranties
and arbitration clauses, are often specified irtre@ts, other basic contractual remedies (rights of
parties in the case of non-performance, and otlgdts) may not be specified, or may be
mentioned only in minimum references to legal reieed

For a variety of reasons, however, the “normalgulgoverning ABS contracts are not
clear. Ambiguities and other doubts cloud questiohhow national law in other jurisdictions
applies to “genetic resources.” Consequently, AB®i€s cannot make assumptions about the
application of contractual law. Instead, they mapecify many legal details, rights, and
remedies, as well as the obligations of the partiesefit-sharing formulas and other matters.

The result of this approach, however, is that AB#itkact negotiations sometimes
become protracted and difficult. In 2002, thistfi@dl to calls for streamlining ABS processes —
one of the points recommended by the Bonn Guidglitgich streamlining is not practical,
however, until the basic ABS concepts and lawschrarer, so that the parties and courts would
have a consistent basis for interpreting and apghpBS contracts.

4.3 Legal remedies specifically directed at ABS and compliance with
PIC and MAT

The following discussion describe and analyse gioms submitted by countries in response to
the Secretariat’s request for information. Respsrwere provided only by a few countries. To
confirm that this list of relevant provisions, thethor also examined the legislation in the ABS
database, and from other sources.

For each provision, this study will usually consitleree specific points: (i) description
of the law or remedy; (ii) conditions under whighcian be asserted; and (iii) special issues
relevant to ABS compliance. Except where noteid, $tudy does not analyse measures that are
not adopted in law or are not currently availabl@ational courts or administrative processes.

4.3.1 Submission by Denmark
In response to the Secretariat’s request, Denmaskded information on its patent law.

Description of the law or remedy
As the Secretariat noted regarding Denmark’s sufionis

Denmark has revised its Patent law with a provisiequiring patent applicants
provide information on the origin of the genetisearces used in the invention
for which a patent is applied for. In cases of fwmmpliance, no sanctions are
provided in the patent system. However, under ineimlaw sanctions are
established regarding the provision of false infation to public authorities.

Although not a remedy, this provision might givedaidnal information to the source country,
and may allow the source country or provider to Rekmark to bring a criminal action against
the patent-holder.
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Conditions under which the remedy can be asserted

Patent disclosure provisions are not actually reesedut pre-remedy information tools. If a
user makes such a disclosure, then the source rgooah possibly become aware of his
utilisation of genetic resources or of the fact thés utilisation has produced a patent (either a
non-commercial or pre-commercial benefit).

The penalty provision described above appears de@ase the amount of information
available to a source country or other provideructSinformation may improve the source
country’s ability to take formal or informal actida ensure compliance or seek remedies in cases
of non-compliance.

Additionally, the law allows the source countryask the government of the Netherlands
to take criminal action against the user, if tharse country knows that this patented innovation
“arises out of the utilisation of [the source cayid] genetic resources.” Admittedly, few source
countries will have information enabling them tokmaahis request, however, other interested
parties (including NGOs for example) may also ble &b make such a request.

As further discussed in 4.3.6 and 4.4.2, however,genalty element of this provision
may have an indirect impact on compliance, but moll offer a remedy. In addition to the other
limitations on the remedial impact of penaltieshbuld be noted that the above provision applies
only to patent disclosure, not to the user’s failto comply with the laws of the source country.
A user who properly discloses the country of origfrhis materials, or states without fraud that
he does not know the country of origin, is not sabjo any legal action in Denmark for failure to
comply with PIC and MAT of the source country.

Special issues relevant to ABS compliance

The international attention directed at “disclosof@rigin in patent applications” is based on the
idea that the patent application can provide intiam to the source country or other provider,
who may then use that information to compel the'sgerformance with PIC and MAT. This
presupposes that there is other law in existenderuwhich such compulsion can be enforced.
Like most other CBD parties, Denmark has not suleehitatny measures for inclusion in the
CBD'’s database of ABS measures. The author ldak#riguistic capacity to review Danish law,
and so cannot determine if this means that thexenarsuch measures in Denmark, or only that
Denmark has not submitted them yet. Tentativebyvdver, it appears that there is no direct
ability of the source country or other providerbiing an action in Denmark against a user who
has utilised genetic resources without complyinthwhe source country’s ABS legislation.

In addition, as noted in the Danish submission,diselosure requirement is not tied to
patent validity. This means that if the patentdeolviolated the disclosure requirement, the
patent cannot be revoked or invalidatéd.

4.3.2 Submission by Sweden
In response to the Secretariat’s request, Swedenptovided information on its patent law.

Description of the law or remedy
As the Secretariat noted regarding Sweden’s subniss

In Sweden, a new provision on the disclosure djimrdf biological material of
plant or animal origin in patent applications canmto force on 1 May 2004, in
accordance with article 5 of the Patents Regulai¢8FS 2004:162) under the
Patent Act. The article provides that if the onigs unknown, it shall be stated.
It is also provided that “lack of information onelgeographical origin or on the
knowledge of the applicant regarding the originwithout prejudice to the
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processing of the patent application or the validdf rights arising from a
granted patent.”

This provision invokes the same analysis as thadbgsrovision (above.)

4.3.3 Submission by Norway
In response to the Secretariat’s request, Norveay,drovided information on its patent law.

Description of the law or remedy
As the Secretariat noted regarding Norway’s subipnss

In Norway, the new paragraph 8(b) of the Patent i&cto support compliance
with prior informed consent of the Contracting Bagroviding the resources.
Infringement of the duty to provide information $sibject to penalty in

accordance with the General Civil Penal Code 816®he duty to provide

information is however without prejudice to the @gssing of patent applications
or the validity of granted patents. The GeneralildPenal Code §166 reads as
follows:

“Any person shall be liable to fines or imprisonrhdor a term not
exceeding two years who gives false testimony urtoar before a
notary public or in any statement presented to ¢bart by him as a
party to or legal representative in a case, or wdrally or in writing
gives false testimony to any public authority ircase in which he is
obliged to give such testimony, or where the testymis intended to
serve as proof.

“The same penalty shall apply to any person whaseaor is accessory
to causing testimony known to him to be false tayiven by another
person in any of the above-mentioned cases.”

This provision invokes much of same analysis as Damish provision (above.) Norway's
submission gives greater information regarding gkaealties that may be asserted against one
who violates the disclosure law, emphasising thuk laf any right of the source country or
provider to invoke this law directly.

Conditions under which the remedy can be asserted

The conditions and concerns relating to this piowisare, for the most part, the same as those
described in the Danish provision. In additiore torwegian provision applies to “biological
material” rather than “genetic resourc&5’suggesting that the breadth of the disclosure Il
greater, possibly providing source countries arfteotproviders with a very large body of
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information’

Special issues relevant to ABS compliance

As noted in connection with the Danish submissidorway’s law currently does not include any
specific provision requiring users within its jutistion to comply with source country law and/or
PIC and MAT. It has taken some steps to resolmeesof the deficiencies in its law, relating to
source countries. Most notable, Norway has pudgiti ongoing proposals for a specific
requiremertt™ that calls for compliance with source-country law:

Import for the purpose of utilising genetic matérfaom a country which
requires prior informed consent for either the igakion or for the export can
only happen in compliance with such prior infornoethsent. The entity with the
genetic material in hand is bound by the conditiomposed on the use of the
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material. The Norwegian government can, by coursecaenforce the said
conditions™"
As this proposal is not in force as yet (and somarces indicate that a new draft is being
prepared that will replace it), it will not be segi@ly evaluated as a remedy. However, it is
worth noting that this provision satisfies onelwd problems described above, since it specifically

addresses compliance with PIC and MAT in the soaaeetry. It does not, however, enable the
source country or other provider to bring an actmenforce these requirements.

4.3.4 Submission by European Community
Although specifically noting the possible relevammeintellectual-property-based approaches
(such as those described in the Danish, SwedishNam@iegian submissions), the European
Community’s submission focused on four elementkscldrification and enhancement of the role
of the national ABS focal poiit? (ii) the application of the dispute resolution yigions of the
Convention; (iii) measures to create alternativepdie resolution systems, and (iv) need for
further study, analysis and legal development énatea of “enforcement of foreign judgements.”
The following discussion addresses on points (j &) — which involve solutions that are
strictly directed at ABS matters. Points (iii) afid) relate to general remedy questions, and are
discussed in part 4.4.

[a] Integration through national ABS focal points or # CBD

Description of the law or remedy
The Note by the Executive Secretary quoted theioilg from the EC’s submission:

Another problem that could arise in relation to ass and benefit-sharing disputes concerns
the possibility for providers to obtain informatiand access to justice in the countries where
the users are located. In this respect, countreegess and benefit-sharing focal point could
play a facilitator role by providing informationn¢luding on the legal system of their
country.

These comments constitute a suggestion for regpldBS issues without the need for legal
remedies, rather than a definite remedial measure.

Conditions under which the remedy can be asserted

Unless the specific countries in question agreetiicse their respective ABS focal points as
mediators/facilitators of such disputes, the usthisf suggestion in lieu of a remedy will require
two elements. First, the parties to the particdlBS contract or other instrument will have to
agree, either in the instrument or at the time haf dispute, to turn the matter over to this
resolution process and to abide by its result. oB&cthe ABS focal points (or at least one of
them) will have to be willing to take on this reggiility. In many countries, government
officials who take on extra responsibilities ofsthype, without specific legal authorisation may
risk being liable to one of the parties, or to dhparties who oppose or challenge the decision.
Consequently, before this approach can becomeifunatt it may be necessary for Parties to
adopt appropriate legislation authorising ABS fqgoaints to take this action, including measures
for oversight and appeal (to ensure that the AB&lfpoints’ decision is legal and fair) and
protecting the focal point from liability, so lorag the mediation or facilitation is conducted in
accordance with those legal requirements.

Special issues relevant to ABS compliance

Assuming that either the user or the user counttg willing to recognise the ABS claim of the
source country or other provider, it may be possibl utilise national ABS focal points, or to
develop COP-based mechanisms for resolving ABSutksp without the need for formal
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remedies in user-country law. Remedies would Btlineeded where the user was unwilling to
recognise an ABS claim, however.

[b] Utilisation of CBD Articles 23 and 27

Description of the law or remedy
Another suggestion made by the EC submission wapdtissibility of direct use of the CBD's
COP and dispute-resolution mechanisms to address troblems:

Moreover, controversies between providers and ueeated in different countries could
be presented to the Conference of the Parties oasacand benefit-sharing and mediated
by national authorities.

As noted earlier in this study, CBD Article 15 appl only to trans-border genetic resource
issues. The CBD does not require any country tdarobor address purely domestic access or
benefit-sharingi(e., where the user and provider/source are both nvilfe same country), so
that all ABS matters would béétween providers and users located in differennoges.”™"!

The suggestion of using the CBD Conference of #i¢s as a mediating body in ABS
disputes must be guided by the contents of the &ution itself. The most relevant provisions to
consider are Articles 23 (“Conference of the Paf}ie31 (“Right to Vote”), 27 (“Settlement of
Disputes”) and the two parts of Annex Il to the @emtion (addressing “Arbitration” and
“Conciliation.”) In this connection, the first gst®on that must be addressed is what steps must
be taken to enable the COP to serve as a forurthéopresentation of disputes “on access and
benefit-sharing and mediated by national autharitias suggested in the EC submission. In
general, Article 23 empowers the COP to take twiioas that might lead to such a forum,
specifically,

The Conference of the Parties shall keep undeerevine implementation of this
Convention, and, for this purpose, shall

*k%k

(g) Establish such subsidiary bodies, particulatly provide scientific and
technical advice, as are deemed necessary for mhmglementation of this
Convention; [and]

(i) Consider and undertake any additional actiomttimay be required for the
achievement of the purposes of this Conventioharight of experience gained
in its operation.

Both of these options would appear to require #neetbpment of special procedures before the
COP could operate asgaasijudicial forum for reviewing and protecting the litg of parties in
situations in which ABS compliance is in dispute.

One of the most important obstacles to the usbefXOP in this way relates to the right
to vote in COP meetings, as expressed in ArticleaBil the ongoing open question regarding the
rules of procedure in the COP. Article 31 basjcglves every Contracting Party one vote in all
decisions, however, this right is significantly iagted by the Rules of Procedure of the CBD,
which determine how voting shall be conducted. rénity, with regard to voting the Rules of
Procedure and the Convention provide that,

. Decisions regarding the financing of the ConventiorCOP shall be taken pursuant to
rules that may be separately agreed by the péities;

. Decisions establishing the Rules of Procedure®flbnvention must be unanimdtfé!
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. Decisions on other procedural matters may be made Vote of a majority (one more
than half) of the members present and voting {thatot abstainingf and

. The COP has been unable to resolve disagreementh@venanner in which decisions on
“matters of substance” shall be mad¥fe. The relevant section of the Rules of Procedure
(Rule 40.2) remains bracketed. Unless/until tHosekets are removed, the COP can act
only by consensus.

Unless/until the controversy over Rule 40.2 is he=ah, this means that the COP can only take
action by consensus. Under the current bracketied any Party placing an ABS dispute before
the COP could pre-control the decision, by choogiogy the dispute was phrased, and any
country which wished to prevent the COP from dewjdieed only vote against the consensus.

A second possibility for utilising the Conventiom settlement of ABS related disputes
would be the use of Article 27 and the Annexes gawg arbitration and conciliation under the
Convention. These provisions, however, only applgisputes between Parties to the CBD, and
are generally not available to private or non-gawgntal litigants. That is, any ABS dispute
addressed under Article 27 must be characteriseddespute between countries. In some cases,
this will be true from the outset — where a govegntor governmental agency formally obtains
genetic resources and ABS contract or permissioectly from another country or some other
authorised provider. In general, however, ABSrageanents involve private users or users who
are not acting as representations of the user-gpgovernment. In those cases, Article 27 will
only be available where the user country is willtogake on the role and responsibilities of the
user (private company or other non-governmental) iserder to bring the dispute. In that case,
the dispute can be resolved under primary prinsipfepublic international law, whether through
the International Court of Justice, or in accordamdgth the provisions of Annex I, which
provides some basic principles for arbitration amhciliation (the public international law
equivalent of mediation.)

A less problematic statement of the role of the CiBDdispute resolution is found in
Decision 391 of the Andean Community, which notest t'‘Any disputes that arise with third
countries (not members of the Andean Community)tribessettled according to the provisions of
this Decision ite., Decision 391.)If a dispute arises with a third country that ipaty to the
CBD, the solution adopted must also abide by tiejples established in that agreeméfit.”

Special issues relevant to ABS compliance

As noted in literally hundreds of books, articlesl gresentations on ABS, there is little current
agreement on the legal issues and concepts thatediee ABS system. Any process facilitated
by the national ABS focal points will have to besed on principles of equity and willingness of
both parties to participate in development of askadtory solution. At present, there is little
basis to enable the COP to take action in thesescasiggesting that a COP-based remedy
framework would require significant negotiation atevelopment.

4.3.5 African Model Law
The African Model Laf*" offers an example of the inclusion of special fsimns for
arbitration as a possible remedy, in the conteXplaint breeders rights.” Since the author is not
aware of any country which has yet adopted the inade however, this report will not further
discuss it.
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4.3.6 Penalty measures

As noted above, penalty provisions are not normatigsidered to provide remedies, however,
many national submissions and other documents suglat, for many countries, the primary
(and sometimes the only) legal measures that carséxt in the case of an ABS violation may be
penalties. Where penalty provisions appear istigxg legislation, it appears to be focused only
on penalties against users of the genetic resoofdb® legislating country. This means, that, if
the user, some of the resources being used, or pthperty is found in the source country, or
some other basis for jurisdiction is claimed a ftyrmaay be sought. Although, as discussed in
2.2, penalties are not remedies or compensatiotheoclaimant, there are some remedial
consequences to the use of these penalties, asskstbelow.

In addition, draft legislation in Norway offers tliest and only example of a specific
“user measure” — that is, a law which requires siserder the jurisdiction of the legislating
country to share benefits when they utilise gemetsources of foreign origin. Although this law
does not provide remedies, its penalty provisidfer @another kind of possible remedial impact.

[a] Source country penalties for use of source countegources

Description of the law or remedy

Legislation available through the CBD’s ABS databascludes a number of penalty provisions
that can operate to provide some return to theceotwuntry, although only applicable within the
source country’s courts and agencies. These awmndfoin the laws of Australia
(Commonwealti®™ and State of Queensldfftf), Afghanistad™ Bulgaria’" Costa
Rica)"" EI Salvador, ™" Ethiopia}** The Gambid® India;" Kenya’® Malawi "
Mexico, " Philippines;” Portugal™" Republic of South Afric&}" Uganda’™ and Vanuatd$™

as well as in the African Model LaivThese provisions include a range of direct pasal(fines
and imprisonment), as well as powers to inspe@gseonfiscate and, in some cases, retain and
sell specimens, equipment and other material angdepty. A few other countries, which have
adopted general ABS penalty legislation have plarisese provisions in a way that might allow
them to be applied to illegal use of foreign gemetisources in the source country, including the
Draft Central American Agreement on ABSnd the Andean Community Decision 391.All

of these provisions operate in a remedy-like fashichen the country applying the remedy is the
party that would be entitled to a remedy underAB& arrangement.

Conditions under which the remedy can be asserted

In limited circumstances, penalty provisions andeotrights may operate as a remedy for a
source country. For example, consider a sourcatppthat is seeking remedies in its own courts
against a user who has used that country’s geregaurces in violation of the source country’s
ABS law. If that source country can get jurisdictiover the user or some assets of the user —
i.e.,if the user is operating or owning property wittiire borders of the source country — it may
be possible to bring a criminal action againstuser in source country courts. That action could
result in fines and confiscation of equipment, ddition to other possible penaltigs. Since
these fines and confiscated properties a paidaaadlrce country, the net effect of these financial
penalties would be very similar to a financial relye The primary differences would be

ii. the amount of the fine may be different, (penaltes often calculated differently from
remedies, or the value of seize-able property naaye significant),

iii. most criminal/penalty suits actions are brougha atngle point in time, so that the fine will
not satisfy the longer term benefit-sharing obligatif any;
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iv. penalties are generally paid to different accounthence where ABS payments (and
remedies) might be owed to a specific agency oligtminor subject to specific distribution
rules, a penalty will typically be paid into theurdry’s general fund and allocated under
national budget processésand

v. courts deciding penalty and criminal actions oftere not empowered to order the
non-compliant user to comply in future, especiallyser operating in another country. Their
decisions are not as easily enforced across boagerwil and arbitration awards (see below.)

At most, however, these provisions provide a “psewedy” only for the legislating country
itself, as to its own resources.

Special issues relevant to ABS compliance

The “remedy” aspect of these laws is limited to gheation in which the source country brings a
domestic action against a foreign user of the swoountry’s own genetic resources. As these
laws are phrases, a domestic company or reseaixhdilising genetic resources of another

country, this law will not provide any remedy ohet return to that other country or provider.

[b] Penalties for use of foreign genetic resources with PIC and
MAT (draft)

Although not yet adopted, proposed legislation riay (the “draft Nature Diversity Act),
offers a much stronger legislative base for utilisipenalties as a means of deterring ABS
violations (a negative incentive that might encgeraisers to comply with ABS requirements.)
The Norwegian draft legislation represents the gniplicised legislative proposal to squarely
attempt to meet the primary obligation of Article. 1. It specifically states that the utilisation i
Norway of genetic resources from other countriesrgdin or providers may only happen if the
user has complied with the requirements of thodeerotountries — specifically with the
requirement of PIC and the contents of any MAT. pié¢sent, no country has adopted such a
provision.

The adoption of this provision would not actualleate a remedy for source countries
and other providers, since the draft Act only cdass penalty. It could, however, create a
possible basis for them to seek remedies under &pam civil law, by clearly stating that
benefit-sharing is required of all users.

4.4 General remedies and other relevant provisions

An obvious conclusion of the analysis in 4.2 isoral ABS legislation does not authorise direct
remedies in the user country, although a few coesithave adopted measures that may be
partially relevant to the protection of the riglsthe source country or other provider. This
suggests that countries expect or hope that gelagvadn remedies, contracts and other relevant
issues will be sufficient to address ABS issuefiatit more. From the earliest negotiations, and
in the early years following the adoption of the[LBt was stated, emphatically and repeatedly
that ABS implementation would occur through naticcentract law. This assumption continues
to be held by many today.

As note in 2.3, however general remedies are byaadiilable only when a claimant is
able to bring a legal action in the courts of teericountry. This means that to obtain a remedy —

() the claim (whether it is brought through a courtan administrative agency, as an
arbitration award, or using some other path) mustetmthe substantive
requirements of law of the country in which therlas filed or enforced,
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(i)  the claimant must comply with that country’s proaesd and jurisdictional rules,

(iif)  the claim must be supported by evidence and argismera form and content that
is recognised and useable in those courts,

(iv) the claim must seek one of the above remediesthatdemedy must be authorised
for use with the particular kind of claim involved.

These four factors are generally not a problemlifigants who are based or operate within the
country in which the claim is brought. They haweess to lawyers trained to use that system,
legal assistance programmes (where they lack fumdexperience necessary) and a general
awareness of how law, courts, litigation and ali&ue processes fit into their society.

ABS complicates the picture in that most claimsramedies will be brought by foreign
claimants. In addition ABS necessarily involveeaonceptualisation of several critical aspects
of conventional law. As a legal matter, it createspecial legal interest or right in the “genetic
resources” of a species, which is not automatiaatained by legal possession of a specimen of
that species. In other words, one may legally tdvenbiological specimen, but not have a right to
“utilise” its “genetic resources.”

The full impact of these legal ambiguities is dseed in part 5, below. In identifying
national remedy legislation, it is important to ember that we currently have not developed an
understanding about how each country’s standarddaf law (civil and equitable court claims,
administrative actions, arbitrations, etc.) shaapgly to ABS. It is likely that, should such cases
be brought, they will be decided in very diverseysva Since every ABS claim or remedy
involves transboundary litigation, this diversitiyapproaches suggests that additional principles
of “private international law” may be needed tophelarify the precise nature of these claims and
the procedures and processes that apply.

So long as the law has not clarified the critiaah@epts underlying the ABS framework,
it may be very difficult to know whether/how an AB&im can fit within the normal substantive
requirements of contract law, tort law or other da(gee 2.4) to meet the basic requirement of
point (i). In ABS, the existing ambiguities havengrally prevented claimants from seeking legal
remedies under ABS authority. As a consequencee morimonious claims of “biopiracy” are
prosecuted in the “court of public opinion” (thrduthe news media and internet), from which no
legal solutions can evolve. In order to regulatfge situation, it is necessary to clarify natibna
law regarding genetic resources and its applicatidhose users within the country’s jurisdiction
who are utilising genetic resources of other caestr

A few of the submissions to the Note by the Exeeugecretary, suggested or discussed
the applicability of general commercial and othemedies. In addition, other submissions as
well as presentations in other ABS meetings regardlie application of general penalty laws
(those not directly written about ABS situations).

4.4.1 Commercial and other remedies in national and private
international law
The following sections discuss the application afional and private international law in the
commercial and procedural fields to ABS claims.e BU and two other countries included some
of these laws and issues in their submissions)y@sded in the Note by the Executive Secretary.
In addition, Costa Rica’'s ABS legislation offers petential step towards clarifying the
relationship of ABS to these more general provisiohprivate international law.
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It is likely that these procedural issues will havsignificant impact on ABS, by enabling
courts to consider and decide ABS cases. Over, tilebody of relevant solutions will provide
guidance for future decisions, which may evolve iptimary principles.

4.4.1.1 Submission by the European Community
In addition to the CBD-specific measures discussed.?2.4, the EC submission discussed the
relevance of two more general bodies of law: alBwe dispute resolution systems, and
“enforcement of foreign judgements.”

[a] Alternative dispute resolution

Description of the law or remedy
The Secretariat’'s Report quoted the following fribra EC’s submission:

One alternative dispute resolution system that ¢dutélp addressing these problems is
arbitration. For instance, it could prove helpfulnder the terms of a MTA, for parties to
agree to submit their disputes to a specific adiibm system available under international
law whose decisions would be enforceable in a gmanber of States. Arbitration

procedures are normally faster and less expenshan tcourt proceedings and could
therefore prove more attractive than court proceegdi

These comments do not reflect an existing measutee European Community, but rather a
suggestion regarding a direction in which the Ranthight look for further assistante.

Conditions under which the remedy can be asserted

As noted above, ADR mechanisms provide a pathwaptaining a remedy where the parties to
the ADR process (source country and the user) hgkeed to be bound by their outcomes. This
may happen where an ABS contract or other instréingentains an arbitration clause, for
example, or where the parties agree to bindingutiéspesolution at the time of the dispute.

Special issues relevant to ABS compliance

To enforce a binding arbitration award in any copntne must first determine whether the laws
of that country will enforce this particular typgaward, and then bring an appropriate action that
complies with the relevant national requiremen@ther types of alternative dispute resolution
are non-binding — that is, the parties must laggea to the result, and if they do, that agreement
may constitute a separate (enforceable) contract.

Arbitration and other alternative dispute resolutiprocesses can provide a good and
final result where there is a controversy over Whet user is complying with his ABS contract
or other instrument, if the user has agreed tdration. It offers no particular remedial option i
cases in which there is no ABS contract, unless uker voluntarily submits to binding
arbitration.

[b] Enforcement of foreign judgements

Description of the law or remedy
The Note by the Executive Secretary quoted thevieilg from the EC’s submission:

Enforcement problems in relation to access and fiesigaring national laws
and agreements can arise. Possibilities to pretbase situations need to be
further studied on the basis of experience gainedeu international law in the
enforcement of foreign judgements. Experienceshén field of intellectual
property, in relation to the issue of entitlemeatapply for or be granted a
patent, could also provide inputs to solve enforeeinproblems.
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This comment does not describe any particular rgragdilable, but notes that, in addition to the
current efforts to require or permit of “discloswkorigin in patent applications” (discussed in
5.1.1, 5.1.2 and 5.1.3, above), patent law can dstrete some of the problems that arise where
one party controls the entitlement to use a comtppdnd this right is granted or enabled on the
basis of a contract or agreement which cannot beitored by objective control on the
movement or transfer of physical goods.

In this connection, it is useful to note that patemw (considered by some to be a primary
model on which regulation of genetic resources khdie based) places all of the cost and
responsibility for overseeing controlling the udetlte patented invention or discovery on the
holder of the patent. This apportionment is vepprapriate in the patent context, since that
holder is presumably engaged in promotion or moviogiard commercialisation of the
innovation or discovery — and therefore has the fieancial and technical ability to undertake
such oversight and control. Even so, it has provearly impossible for large multinational
companies that are patent holders to prevent cooiahgriracy and unauthorised reproduction
and sale of patented products. Smaller entitidh ¥éwer resources available for oversight,
litigation and other enforcement are essentiallghl@ to prevent patent infringements of this

type.

If the patent model were used in the context ofetjerresources, it would repose all
responsibility and cost of protecting the sourcantry’s interests on the source country, rather
than on the entity that is commercialising/utilgsithe genetic resource. This burden could
effectively prevent most developing countries frimking any action to enforce their rights under
this model.

4.4.1.2 Submission by France

Description of the law or remedy

The French submission identified a number of pioms in response to the inquiry about
administrative and judicial remedies, focused prilpan a number of international instruments

enabling or facilitating foreign claimants seekirggress in French courts (described in 3.3,
above.) Amid these international instruments, h@wethis submission noted the following

national remedial measures:

The New Civil Code of Procedure governs internati@rbitration in its articles

1492 to 1507;... [and] judicial cooperation at theffdrent procedural stages,

[listing three international instruments relating tthe procedural ability of

foreign parties to bring legal actions in courts arfiother country] is completed

by a regime of judicial assistance defined by laov91-1266, 18 December

1991
The submission’s list of international agreemerdgsighed to enable or facilitate access to the
courts in transboundary commercial disputes, iredudhe European Community Convention on
the Law Applicable to Contractual Obligations (Rerh®80), Convention on the Law Applicable
to Agency (The Hague, 1978); UNGA resolution 57({Wich seeks to promote the use of
international conciliation mechanisms in publicimational law disputes); the Convention on the
Taking Evidence Abroad in Civil or Commercial Mag€The Hague, 1970); the Convention on
the Service Abroad of Judicial and ExtrajudicialcDments in Civil or Commercial Matters (The
Hague, 1965); and the UN Convention on the Recmgnéand Enforcement of Foreign Arbitral
Awards (New York, 1965). Some of these documentgetregional application, but many are
global in scope. There use in the context of ARfit€acts will be enhanced if (i) such contracts
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are drawn in the expectation of being interpreteden a consistent international system such as
those represented in this list, and (ii) the coimrtihie country of the user apply such a system.

Conditions under which the remedy can be asserted

As noted above, civil procedure, arbitration anldteal international instruments do mobvide

or constituteremedies, but rathdacilitate access to remedidsy the foreign claimants in the
courts of the legislating country. Without thicifaation, remedies could not be made available
to anyone. This submission provides a good overgitthe possible sources of such procedural
assistance in bringing an action seeking remedy.

Special issues relevant to ABS compliance

As noted in the French submission, “Legislative addinistrative provisions therefore exist in
France for the different aspects of the settlenwntconomic disputes concerning private
entities.” This clearly demonstrates that ABS rdiee in France are expected to be those
remedies that can be asserted using the couneysrgl commercial law.

4.4.1.3 Submission by Spain

Description of the law or remedy
The Secretariat's note quoted the following, frdra Spanish submission:

In Spain it is clear that institutions from andfountries party to the Convention
on Biological Diversity could use all the judicistmedies under civil law to
redress a situation of non-compliance with artitk of the Convention. Under
article 96 of the Spanish Constitution article 16ul be self executing (direct
effect) and there is no doubt that Spanish cowtgdchear and remedy any case
in which article 15 has not been respected whenewsgtbody having enough
standing (and the law on standing is very open)hmigring a case under
contract law (if there is evidence of disregardanmgMTA) or under general civil
actions (civil damage caused by somebody’s conducEnever the use of the
genetic resource has not been subject to any MiTRI|@.

Conditions under which the remedy can be asserted

The submission suggests that an action will liedoy claim against a user, whether having
obtained an ABS contract or not.

Special issues relevant to ABS compliance

The statement that Article 15 is self executinthalgh clearly demonstrating the strength of the
Spanish government commitment to promote ABS, mesghat confusing when applied in the

context of administrative and judicial remedies em@rticle 15.7, which calls for each country to

“adopt legislative, administrative and other measur.” Rather than suggesting any specific
controls or requirements of private actors thatlicddne ‘self executing. Since Article 15.7 does

not specify the nature or contents of the meagiamdy the results that must be obtained), either
Spain or the EC or the international regime wikdéo provide more specificity to enable Article

15.7 to be directly used as law in countries tlaaistder the CBD to be ‘self-executirfyf”

4.4.1.4 Costa Rica
Although not specifically submitted on this poinohe provision of the Costa Rican Biodiversity
Law is worthy of note. The law includes a spec#tatements that the State has the duty to
engage in international cooperation with other ¢oes in connection with the conservation, use,
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development and exchange of elements of biodiye?sit Although this provision focuses on
neighbouring countries and those that share tradeb@cosystems or other common interests
with Costa Rica, it is possible that a general mion regarding a duty to cooperate might
constitute a useful first step enabling countreeadopt frameworks for regulation or oversight of
users of foreign-origin genetic resources who atw&in the country.

4.4.2 Penalties for the illegal importation of biol  ogical resources
As noted above, some countries have adopted pepaitysions in their “provider-side” ABS
measures that may have some remedial impact vgdraddo claims by that country against users
who are still operating in that country. In a danifashion, some countries’ general penalty
legislation may operate in a similar way. Suchegahprovisions would also apply in countries
without ABS laws, as all countries are clearly awited to protect their sovereign rights in their
own resourceS. In addition, a few countries have indicated thamalties under other specific
laws {.e., laws not directly mentioning ABS issues) can ofieta penalise users under their
jurisdiction who do not comply with the ABS reqguirents of the source country.

4.4.2.1 General penalty law: Submission by Colombia

Description of the law or remedy
The Secretariat quoted Colombia’s submission, lbmafs:

The Criminal (Penal) Code (Law 599 of 2000), inicet 328 establishes that:
‘Everyone who through breach of the existing legish introduces, exploits,

transports, deals illegally, trades, takes advametag profits from the specimens,
products or parts of fauna, forest, floral, hydriplogical resources of

threatened species or species in danger of extimair of genetic resources, will
be sentenced to imprisonment of two (2) to fivey€ays and a fine of up to ten
thousand (10,000) times the current monthly mininnage.”

The author has not been able to review this prowisiirectly, and so cannot determine whether
the phrase “the existing legislation” refers ordyQolombian legislation or includes legislation of
other countries. It seems clear (due to the reta®to “threatened species or species in danger
of extinction”) that this provision is intended &ldress more than just ABS-related legislation
(possibly including legislation on endangered sgpeg@rotection and protected areas.)

Conditions under which the remedy can be asserted

In general, it appears that this provision willyide Colombia the same kind of partial remedy as
is described in 4.2.6, above, where it is seekiegpadies against user of its own genetic
resources, but does not address the obligatio@olafimbian users of foreign genetic resources.
As noted there, these penalty provisions curreptlyvide the clearest source of any redress
available to source countries, although they haamtam limitations with regard to jurisdiction

over foreign users, and also with regard to théieat and distribution of any moneys received.
They may have some potential use as deterrenisgatine incentives encouraging compliance.

4.4.2.2 Other penalty measures — illegal importatio of wildlife and
other property
In previous public meetings and presentationsusieeof environmental penalty measures relating

to the illegal importation or possession of wildlihave been offered as a possible legal solution
for enforcement of ABS. These proposals can bielelivinto two categories —

o0 legislative measures implementing CITES and
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o other controls on the smuggling or importation dtilife.

As noted above, neither category of measure agtpedivides a ‘remedy’ for the source country
or other provider, however such penalties may,hi#yt can be applied to issues of ABS
compliance, constitute one more disincentive toséhaonsidering non-compliance, and
encourage users of genetic resources to seek ABEgsion.

[a] CITES implementation laws and ABS

In general, the limitation of CITES to a speciiist lof (endangered and threatened) species forms
the primary limitation on the use of CITES to addr&BS needs, since ABS issues cover many
species that are not listed, and thus would natbelate-able under CITES. In addition, CITES
regulations, which focus on the movement of andetria products containing species or parts of
them, would need to be modified in some detail d¢nirass the issues of genetic resource
utilisation and rights. A variety of other differees between CITES and ABS have been liSted.
For example, CITES permits focus only on the monaoéntansborder transportation. Normally,
after a specimen has entered a country legallyESIToncerns are ended. By contrast ABS
violations occur through “utilisation” (rather thamovement or sale of resources) — an activity
that occurs over a period of the years after tleeisg has been collected and transported.

The relationship between CITES and ABS has beemiereal in some detail in a variety
of contexts™ Normally, these international evaluations of EES-ABS relationship have
concluded that CITES mechanisms cannot provide ractdisolution to any of the ABS
implementation problems. Recommendations genecaltybe summarised as follows:

a. CITES agencies may need to consider the ABS impfatheir permits (stating
specifically that a CITES permit or certificate da@ot necessarily constitute an
ABS permit nor grant the right to utilise the gene¢sources of the species); and

b. ABS permits should not be granted as to CITESdiseecies without ensuring
that the user complies with CITES permit requiretaas well.

CITES penalty provisions are normally relativelypksit — limited to activities involving the
import, export, introduction from the sea or re-etpof CITES-listed specimens without the
relevant permit or certificate, and to other CIT&&nces such as falsifying or falsely obtaining
CITES permits or certificates. These provisionsildaormally not be useful in addressing ABS
issues. In some countries, CITES penalties magrimmpassed in broader wildlife penalty
provisions, as discussed in the next section.

[b] Other controls on possession and importation of
wildlife

Where controls on wildlife importation or possessere broader in scope, they may in some
cases enable the government to assess penaltifgefoansportation of specimens for purposes
of the utilisation of genetic resources. As ddmamiin 2.2, these penalty provisions do not
provide any basis for source countries and othevigers to seek remedies (compensation,
performance of non-financial obligations, etc.)nfrahose who are utilising genetic resources
without sharing benefits. If they can be appliedABS violations, however, such penalties can
provide incentives to users to comply with ABS riegiments.

Two examples, mentioned in a variety of meetingd ather communications, are the
Lacey Act*" and the Stolen Property AZt,which have been cited as the United States measures
that will address Article 15.77 Both Acts are criminal statutes, enabling UScidfs to take
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actions against persons who have either (i) tramsgotransmitted, or transferred goods; or
(i) imported, exported, transported, sold, recdjvacquired, or purchased fish or wildfitein
violation of foreign law. Consequently, their us® penalties against ABS violators would face
several obstacles.

First, no law in the US recognises ‘genetic resesiras a legal interest. Consequently,
these two laws will be triggered only if thélogical specimens were obtained illegally. In most
countries which have adopted ABS legislation, havethe rights related to the utilisation of
genetic resources are usually separate from tine tigtake or use “biological resources.” One
might legally obtain biological specimens, butlstibt be legally permitted to utilise their
‘genetic resources.’ In addition, enforcement magend on the market value of the items taken,
rather their use value. The Stolen Property Atg aeminimum market value of the stolen goods
at US $5000. Often, however biological samples Wdtlv or non-existent market value have
significant potential use value. These factorsgesgthat penalties and controls on smuggling
and the importation of wildlife would appear to ueg@ amendment or detailed “interpretation”
before they can operate as penalties for ABS vioiat

5. Determining Whether a Remedy is “Available”to A BS Claimants
Ultimately, the most important factor that deteresnwhether a remedy is “available” to a
particular claimant is the substance of his clais. the ABS regime stands currently, this factor,
more than any other, appears to present the ngsfisant obstacle, preventing source countries
and other providers from obtaining remedies unledaws of any other country.

Up to now, however, ABS parties have little expeci with the application of ABS by
courts, agencies and other bodies capable of giantimedies. Consequently, it is not possible
to provide clear indications of key issues or pyersites to legislation, or particular factors that
have prevented a court, agency or arbitrator framrding a remedy in ABS cases. Instead, one
can only examine the existing legal issues andntaioties, and describe the choices that would
appear necessary in considering action to enfoncABS obligation or obtain a remedy. In
general, one whose rights have been infringed lvellunwilling to invest additional money and
time needed to seek redress or remedy if he isatatively certain of the result of that action.
The potential costs of an action seeking remedyenmoupled with these uncertainties, often
motivates source countries and other providerset@dutious, and choose not to take action.
Until some of these issues can be addressed, howgreater certainty will not be possible, and
source countries of limited means will continud&unwilling to seek ABS remedies.

The following are some of the issues most relevantemedies issues. If the ABS
system is to provide dependable remedies for socwoatries and other providers, it will be
important to resolve these open questions.

5.1 Availability of remedies for violation of ABS ¢ ontracts

As noted, most commentators have assumed that AB3ementation, enforcement and
remedies will be based on the law of contract, egldted concepts of property law. This
assumption is partially correct —

o Contract law will provide a remedy where the terofighe contract are “unambiguous
and enforceable.”

o Even where some parts of the contract are ambiguwmmract law may still provide a
remedy, if the remedy is specified in the contractd the conditions that trigger the
remedy are unambiguous and have occurred.
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o Even where some parts of the contract are ambigtloesontract may provide a remedy
directly where it binds the parties to arbitration other ADR, and the arbitrator or
mediator feels that the situation is clear enowgéniable resolution.

In all of these cases, however, the ambiguitieshian ABS system (as described in the next

section) may render the contractual remedy uncert@iourts obviously cannot enforce contracts

if it is not clear what the contract means. Evemteators and mediators are obliged to refuse to
enforce a contract if they feel that the partiesen®t in agreement at the time that they executed
the contract.

ABS Contracts often include very uncertain concéfgsnetic resources,” “utilisation of
genetic resources” and “benefits arising from thigsation of genetic resources,” as described
below), without fully clarifying their practical na@ing. As the contract progresses, questions
arise which cannot be interpreted in a mutuallyeadrway, as a result of uncertainties about
these terms. If these questions are not cleadwearable, then the contract may be considered to
be too ambiguous and therefore unenforceable. cbhets will deem that the contract was
incomplete or invalid because the parties neverthed agreement about the meanings of these
essential terms. In addition, as noted above, somatries place other limits on the
enforceability of contracts, based on constitutigminciples and other legal standards.

5.2 Broader issues of availability of remedies

Where remedies are based on questions of compliaticehe source country’s ABS law, rather
than on the specific terms of an ABS contract, dkeilability of remedies may be even more
dubious. In most countries the rights of persameegned by the law include the right to know
the laws that will apply to them. Concepts of “quecess of law” and “equal protection under
the law” require that the law must not only betten, but must be clear and unambiguous. One
cannot know if he is in compliance with a law, & bannot understand what it means in practical
terms.

As applied to commercial laws, these principlesuemghat each person can determine
exactly what is required in order to comply witle ttaw, and can have “legal certainty” as to
whether his actions meet the requirements of“fdw.Most important, clear and unambiguous
laws are necessary to ensure that all applicants f@rmit are subject to the same standards — to
prevent the situation where officers can issueemycpermits on a personal basis.

The key factor that determines whether a claincant find a remedy for a violation of
law is whether the law enables such a remedy, drether the law is unambiguous. In the ABS
context, this can be complicated, because the taderuconsideration is law of another country.
The following sections briefly describe three bashistacles — (i) where the availability of a
remedy is impacted by general ambiguities of theect ABS regime; (ii) where the there are
differences in coverage (and other legal factoet)vben the user country and the source country
in a given ABS situation; and (iii) where the aosdeing complained of are illegal in the source
country, but legal in the user country. Obviougiwen that there have been no ABS remedy
cases up to now) there may be many other possiisades that did not occur to the author in
writing this part.

5.2.1 Ambiguities and Other Regime Enforceability P roblems
Ambiguities in the ABS regime are generally recagdi There is a possibility that each of the
190 countries that are Parties to the CBD hasfardiit interpretation of the key terms in Article
15. From the perspective of courts and other Isoditempting to interpret ABS obligations
and/or to provide ABS remedies, these ambiguitiesappling.
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It is not necessary to fully discuss these ambiggiibere (they have been canvassed in
many articles and discussions), but only to pro@dexample of their impact on legal processes.
The most ready example of this problem is the t&gemetic resources.” Confusion over the
meaning of this term is apparent in the internationegotiations themselves, where many
disagreements, although discussihg on some othat, gotually arise out of the fact that, for
example, one negotiator assumes that genetic @are recognizable physical commodities,
and another perceives them as intangible “gensfiicrnation.”

This uncertainty is reflected in national legishatias well. A great many countries have
chosen not to use the term “genetic resourcedigir tegislation. Some of them have identified
another termd.g, Brazil uses “genetic heritagg”' for example, Costa Rica speaks of “genetic
and biochemical resources;” and Malawi of “plant germplasnt®) Others apply their ABS
requirements to all “biological resourcé;"sometimes including exceptions or other clauses to
limit its scope”™ In some countries, the terminology is even fartfiem any current
understanding of ‘genetic resources’ — simply asisirg) “the collection of research sampl&%.”
Many countries’ laws include additional languaggareling the intent, nationality, or other
characteristics of the user and/or the activitiggiZation) that he undertakes with regard to the
resources. A number of countries have adoptedrgepsovisions using nearly the exact CBD
terms and definitions, but with no attempt to dlatheir meaning or explain how these terms will
they will be implemented administratively.

In normal circumstances, it is perfectly reasoedbhd even considered good legislative
practice) for a country to use a term differentrirthe international term, and to define that term
in very clear terms for purposes of national impatation. Then, when another country’s court
is considering a case involving that term, it cagib its analysis by comparing the term to the
international requirements.€., Is the term stricter or more lenient than the iniional
concept? Is it more inclusive or less so@tc.) This comparison allows each country to
understand its own role in the process, and alsaiases of uncertainty, to understand how
broader international concepts regarding the otiigashould be applied.

Unfortunately, since the ABS concept of “genegsaurces” is unclear, it would be
difficult for anyone, even the legislators that pal the various national laws described above,
to know which of these laws (if any) fully includeB genetic resources, and which is broader in
coverage or less broad. This kind of uncertaintylel make it difficult for most courts to apply
principles or national laws based on the geneoures concepts. In many countries, where a
law or contract is too ambiguous for a court to enstand and apply, it is deemed to be
unenforceable. In that case, no matter what reregibys and applies to ABS issues, that remedy
would be unavailable through the courts and arigina The only remedy that could apply in
such a case would be for the parties to the coatsgvto mutually agree to a particular solution.

5.2.2 Disconnections regarding coverage of ABS laws
For purposes of this report, we should also consltepossibility that the Parties will find a way
to adopt the measures required under Article 15KHven in that case, remedies may be
problematic, unless certain factors are consigtertng all countries.

One such example is coverage. As noted in theiqure\section, some countries ABS
laws and requirements apply to “genetic resourcetile others’ laws apply to “genetic and
biochemical resources,” to “genetic material” oeevwn some cases to all “biological resources.”
Even if the international definition of “geneticsmurces” is agreed and unambiguous, countries
will have a full right to use other terms, or tooatllaws which cover more than what is covered
by the international regime.
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This creates a difficult situation — one that isreatly preventing adoption of user-side
ABS measures:How can a user-side measure address the variefy@fider-side coverage?
Consider this example: A country has adopted aside law states that

“users in this country must comply with nationailaf the ‘source country’ and share
benefits with that source country when they utidiseetic materialvhose origin is from
that source country.”

A user who is not using “genetic material” as definin the user country’s law will not be

required to comply with this provision. Howevender the law of the source country, he might
be required to share benefits if he is utilising thiochemical resources” of species from that
country. It is possible that “genetic materiaéfided in the user country’s law may be different
from “biochemical resources” in the source courgniaw, and both may be different from

“genetic resources” as defined in the internatioreglime. As a result of these (“minor”)

differences, the source country or provider mayehaw remedy at all in the user country.

The only way to avoid this result would be for useuntry laws to require every user
who is utilising biological material of any kind tl) determine if it has a foreign origin,
(2) determine which country is the source countfythmt material’s genetic resources, and
(3) determine what is covered under that sourcentcg's law, and so on. This is probably
unreasonable, and in practice most countries doeapiire their citizens (or officials) to know or
have access to foreign laws. Even judges and gment officials cannot be required to read,
understand or comply with laws or other instrumehg are not available in official translations
to the legislating country’s national language.

5.3.3 Activities that are Legal in the User Country

Where there is no ABS legislation in the countnaltthe situation is even more dubious. If the
user country does not have a law which recognisestir resources as a separate type of legal
right/interest/property, then it may be difficutirfany party to obtain redress. It will not matter
that the country has formally committed to adopiiditive, administrative and other measures
necessary to implement the benefit-sharing objectiVhat failure can only be determined in a
suit between countries (public international lawif there is no national law that provides or
defines a legal right/interests/property calledriggc resources,” then the country’s courts and
agencies cannot provide remedies on the basiscbfauight.

With ABS laws in effect in only about 20 countriegproximately 160 CBD parties do
not have any law creating or describing rightsenefic resources. In the few countries that have
adopted ABS legislatiomonehas adopted any provision requiring users undér jilnésdiction
to comply with the ABS requirements and/or PIC &WT, of the country that is the source of
the genetic resources. The reasons for this lageidormance are design problems such as the
problem describe in 5.3.2. Regime-wide ambiguitasently make it virtually impossible to
draft user-side provisions that would be enforceabid unambiguous and provide clear legal
certainty for users, the user government, anddhecs country or other provider.

No matter why it arises, this legislative paralysigans that a user who has legal
possession of biological material and is operatingside of the source country currently has no
legal limits on his use the genetic resources af thaterial. Although the user country (like all
other countries) is in breach of its Article 15Migations, this does not alter the fact that teeru
is not in violation of law.

In order to seek a remedy in a user country fomtisappropriation of genetic resources,
the source country must be able to state a clameinat user country’s law. If there is no ABS
contract, then currently no such claim is availablany country. Unless he has signed an ABS
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contract, no legal and administrative remediesaaiedlable. Consequently, the lack of legislation
implementing Article 15.7 is probably the most $iigant obstacle to functional ABS. This is
even more serious when one remembers that all wesisire both users and providers of genetic
resources, buho countries have so far adopted legislation whichuireg users under their
jurisdiction to comply with the ABS requirementstbé source country.

6. Current and Future Effectiveness of Administrati ve and Judicial Remedies

in Addressing ABS Needs
If it is limited solely to thecurrent ABS situationany discussion of remedies will end with the
factors described in Part 5. The combination of igity and the failure of all countries to adopt
legal measures that clarify the obligations of siserder their own jurisdiction may prevent any
remedies from being effectively used in ABS cortrat or permit-based claims. It also
eliminates any chance of successfully obtainindgnsaemedies where the user did not obtain PIC,
MAT.

For purposes of the international regime negotgtidiowever, it is critical to take a
further step:

Assuming that the international regime resolveswhgous ambiguities sufficiently to
enable national legislation under Article 15.7, howean existing remedies be
incorporated into that regime, and what other reieedire needed?

The following brief discussion

o compares the remedial needs of the ABS regime thighremedies that are normally
available under existing law,

o asks whether additional or special ABS remediesiaegled; and

o0 considers the legislative and political elements toé regime and implementing
legislation that might be needed in order to enghe¢ appropriate remedies will be
available to ABS claims.

6.1 What remedies are needed in the ABS Regime?

In order for any legal regime to be complete arfdatifre, it is essential to know how it will
address controversies, non-compliance, mistakesp#rer operational uncertainties. These are
guestions of enforcement — remedies and penalfldss study has focused on the question of
remedies, although considering some aspects ofltfgena Lacking any cases or real life
examples, this evaluation is based on legal expegién other contexts. Remedies that could to
be needed in ABS claims might include:

0 An order or other judgement clarifying or interpngtthe ABS contract or other
ABS legislation, as applied to the facts that hdegeloped through the R&D
process,

0 An order or other judgement compelling the useshare benefits or take other
actions required in the ABS contract or requiredarrsource-country law;

0 Basic contractual remedies (specific performancecardfitract obligations, an
audited or other verified accounting of activitiss;ome, costs, etc.)

0 A lien, performance bond, or other control thatyilles some external guarantee
of the user’s performance of his benefit-sharing atiher obligations;
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0 An order imposing certain limits on one party, witih specific notice to and/or
permission from the other;

o0 An award (damages) where the user’s unpermitteidratias caused financial
harm to the interests of the source country owttlee of its genetic resources;

o “Punitive” or “exemplary” damages, where there igagsibility that the user (or
other users similarly situated) would violate AB&pissions again in future;

0 Rescission, cancellation, reformation, revisiorg.,ebf an agreement, permit,
MOU, letter agreement or other document allowingeas or use of genetic
resources, if the source or provider can prove th@tparties entered into the
agreement on the basis of a mistake, or that orng’paonsent was obtained
under duress or on the basis of a misrepresentatiooncealment;

o Finally, where the user country has not adoptedslitipn that enables the
source country or other provider to seek an ap@tgpremedy against the user
(in user-country agencies and courts), the souoclitcy may seek an order or
decision requiring the country to adopt relevagtdation.

Currently, none of these remedies is reliably add in the ABS context; however, all are in
existence. In most countries, courts, agenciesadnitrators have experience with applying them
to any commercial, contractual or other situatinonahich the underlying rights, interests and
instruments are clear and enforceable.

In addition, the CBD’s goal of “equity” would apgreto require that user-side measures
should include measures to minimise the costs tigfation and other obstacles which, as a
practical matter, might prevent appropriate actigrthe source country or other provider (often
the party with the fewest financial and legal reses, and sometimes located very far from the
user country.) Countries already assistance awfegions to domestic litigants who are
prevented from pressing their claims due to soara other factors that limit their practical
access to courts, arbitration and other remeditbiog These measures could be the starting
point for the development of provisions for equigéahccess to the courts and legal processes of
the user country.

6.2 Can ABS remedial needs be satisfied by existing remedies?

All of the remedial needs described above can \e&sil satisfied by existing national
remedies, if the ABS regime can be designed to lentile use of those remedies in ABS
cases”™ The author has attempted, unsuccessfully, totifgeremedial needs of the ABS
system that could not be satisfied by existing migg®e Consequently, she concludes that
sufficient remedies exist, so long as

0 ABS claimants are able to obtain access to thesedies, and

0 ABS questions are sufficiently unambiguous, thairts) agencies and arbitrators
can come to final enforceable decisions grantinglemying remedies in ABS
cases.

To quote Jose Carlos Fernandez Ugalde, howeves dghil is in the details.” It is very easy to
make the foregoing statements, but may be verycdiffin practical terms to satisfy these two
requirements.
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6.3 Enabling the use of existing remedies for ABS ¢  laims

The only way to enable the use of remedies in AB8ns will be through legislation. The most
important legislative needs in order to make AB®edies effective are --

0 Adoption by all countries of measures addressirg ‘tiser-side” of the country’s
national obligations (requirements imposed on ugeder the country’s jurisdiction)

- to ensure that the countries users who do not gomiph ABS requirements of
the source country are subject to remedial claimsourts, agencies and other
forums in the user country; and/or

- to clarify the manner in which the country’s rulasd procedures regarding
enforcement of foreign judgements apply to ABSmokai

o Amendment (or adoption) of the country’s ‘providede’ legislation (provisions
governing access to the country’'s own genetic messy the benefit-sharing
requirements imposed by the country through PIC BIAdT procedures or in other
ways)

- to enable direct action on ABS compliance issualénsource country, even as
to users whose connection with the source coustonly the fact that they are
using its genetic resources (under a theory thares that the judgement could
be enforced in the user country, as above); and

- to maximise the ability of the country (or otheoyider) to bring action directly
in the user countryi.e., by ensuring that all ABS permits, licenses anceoth
instruments are enforceable as ‘private contrdcts’.

o Development of relevant international understanslimginstruments which

- eliminate some of the most serious ambiguitieh@&ABS process (such as the
definitions of “genetic resources,” “utilisation genetic resources,” “benefits
arising from the utilisation of genetic resourcegbuntry providing genetic
resources” (especially in cases in which the usesdot have an ABS contract
or other compliance with the ABS requirements pheicular country), etc.);

- provide guidance on the kinds of assistance thatildhbe made available to
source countries and other providers, to ensuré tteir lack of funding,
experience with user-country law and other facttwsnot prevent them from
asserting their rights; and

- provide international standards of procedure, ewideand interpretation to
minimise the obstacles and impediments faced bysthece country or other
provider in seeking remedies in user country.

The particular contents and operation of theseslaire provisions are neither easy to draft nor
easy to understand. Unattractive as the idea radag many ABS negotiators and focal points, it
may be necessary to find legal help in determifingy to accomplish any of these tasks, and
even these experts will probably need to engageeiious analysis and collegial discussion to
find effective solutions.

In this connection, it is important to learn oneali lesson from the national and
institutional submissions response to the Secetsrrequest, reflected in the “Note by the
Executive Secretary” submitted to the third meetfighe ABS Working Grouff’ Relatively
little information on remedies was provided to t8Secretariat in that processes. Responses
relating to ABS remedies comprised only 10 pardusapf that report (Paras 53-62) — a total of
two pages of text.) Many essential elements nacgse provide a remedy for non-compliance
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with PIC and MAT requirements of source countriesséh not been addressed at all. It is
tempting to conclude from this that there are anlyery few, partial remedies available to source
countries under national law, addressing only anellsaspect of the overall remedial needs of
ABS. Other possible interpretations are possiidsyever. As noted by the Secretariat on this
point:

a number of countries with users under their jusdn are still at the
preliminary stages of raising the awareness of pi& users of genetic
resources. Based on the information made availatdethe Secretariat,
administrative and judicial remedies available wuntries with users under their
jurisdiction regarding non-compliance with priorformed consent and mutually
agreed terms, have been limited to those whichyaipptases of non-compliance
with disclosure requirements in patent applicati6hé

The narrow focus of many experts and parties, fupkor a single action that will “solve” the
ABS problem may be a major obstacle to finding kutemn. It is essential, for example, to
recognise that patent disclosure provisions are'’AB6 remedies,” but rather paths to remedy,
and that the larger remedies questions must beesskehl in order to make these disclosures serve
their purpose of alerting source countries or offrewiders regarding the utilisation of genetic
resources and the existence or imminent creatit@ewoéfits to be shared.

7. Conclusion — A Balance of Certainties

The basic question presented by this study — tmedéees available to source countries and other
providers against users of genetic resources (imtc@s with users under their jurisdiction) — is
uni-directional in several respects.

First, it looks at the concerns of only one sideh&f ABS situation — the source country
or provider. As such, it must be read in conjuwnttivith other studies which consider the needs
and legal position of users. Systemically, thestjoa of remedies — legal certainty for providers
— is integrally connected to the question of legatainty for users. Neither type of certainty can
be provided independently of the other. For examiplis much harder for a source country to
create national processes that make PIC and MATirmgnand unchallengeable, when those
countries have no practical ability to enforce RIGl MAT or obtain remedies for violation.
The knowledge that these rights are universallyrestibd in national legislation and elsewhere
will remove the need to specially negotiate andudzent them in the ABS contract, and lead to
streamlining of ABS-related negotiations and preess

In addition, the ABS aspects of the problems unyitggl current claims of “biopiracy”
and “misappropriation of genetic resources” areattarge extent, a function of the lack of
available, effective remedies. If their ABS righéxpectations, and instruments cannot rely on
the courts to provide a final method of clear amd énforcement. When such rights are clear and
usable, they will not only constitute a factor mating compliance, but will also provide a level
of assurance of fair dealing that may diminish wagions to assert claims of biopiracy in the
media and other non-legal forums.

For both sides of the transaction, a clear legain&work of rights and remedies will
enable the development of realistic expectatiorganding both the costs and benefits of
involvement in ABS transactions. As such, it neaable countries to more competently address
the underlying goal of the ABS regime — to providebasis in equitable terms which is an
incentive for all countries to conserve and sustalynuse biodiversity.
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Although the foregoing constitutes the primary dosions of this study, the author
recognises that many readers will have skippedaing discussion contained in Parts 2-5 of this
paper, and come straight to this section. For tb@nvenience, the following summarises the
findings of this study. First, national law in ug®untries contains a variety of remedial options
that might function well in addressing ABS claimg &ource countries and other providers,
however, there is a basic functional gap which @néw their application. At present, no country
has adopted any law which requires users of foreifggin genetic resources to comply with
source country ABS requirements, including PIC MAT. This means that a user will not be
subject to legal action in the user country, unkessias obtained an ABS contract, and the source
country or other provider takes action in the wsemtry to enforce that contract.

Where a contract exists, the source country widefavo primary challenges -- (i) the
challenges of costs, access to information andeecie gathering which are common to all
commercial parties who are not located in the aguim which the action is being taken; and
(i) the challenge of making certain that the caatris sufficiently clear and specific to enable a
court, arbitration or other remedial action to caimen unambiguous decision. There are many
factors relating to ABS which suggest that the iBarimay need to have access to special
measures and protections in order to utilise natiommedial laws and processes, including the
fact that many source countries and traditional oommities will lack the funds, expertise and
ability to engage in a protracted action in anottwintry seeking redress from an entity which is
probably better funded, more familiar with the walet legal system, and better positioned to
participate in a legal action.

Where no contract exists, there is at present gal leasis on which a claim for a remedy
could be asserted in the courts, agencies or @itfjedicating institutions in any country. The
only exception occurs where the source country Isdi$ jurisdiction over the user (because the
user or some of his assets or activities remathé@rsource country.)

It is critical to remember that the objective ohadistrative and judicial remedies is to
“cure” the situation which gives rise to the actifmm redress. If the source country or other
provider should receive a share of benefits, bet uker is not providing that share, then a
criminal action which punishes the user in the wsemtry will not provide any ‘remedy’ to the
source country or provider.

Finally, one point must be mentioned as a counietpm the discussion of legal
remedies — the need to compel payment of any claimmany countries, the courts are not
directly responsible to collect the amounts thatassessed in deciding private claims. The court
determines the nature and amount of the remedyif lutip to the successful claimant to ensure
that the losing party pays. If that party doesaratannot pay, the claimant must begin a separate
action to collect this amount, and must pay thescoEsheriffs or other officials whose services
may be needed in the process.
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Cyprus, Indonesia, Slovakia, Seychelles, Lao PDBndélia, and others. The author also made useeof t
ECOLEX database, in an attempt to obtain a broaglege of legislation. Language difficulties (and
limitations of time and funding) prevented the eawviof laws not available in English, Spanish omere

"' The author apologises to the many readers whalegady fully aware of these basic facts, but hated
in the course of previous work (cited in notes @l @nabove) that many readers were grateful far gtep-
by-step approach, which they felt was useful inueng that all parties to discussions are ‘startimgthe
same page.’

Vil This report attempts to summarise a very compégallissue in a short description with a minimum of
“legalese”. The simplification of these principlissintended to make them useful to non-lawyers ate
involved in ABS negotiations, but not as an inprt fre-litigation discussions or other legal anilysThe
author assumes full responsibility for any erratsiag from this simplification process.

% In law many terms have special meanings. (Pespieetimes speak of a separate language of law —
“legalese.”) Unfortunately, “legal” words oftensal have very different “ordinary meanings” (usages
daily conversation). This can create confusionrfon-lawyers who are not aware of the special meggnin
leading to a situation in which, unknowingly, legadperts are speaking of one issue while in theesam
discussion persons of non-legal expertise are adihg a very different point.

X This story is recounted in one of the historicabks of the Judeo-Christian Bible, at 1 Kings 3:25.

X In these cases, it would not be fair to the ultenawvner of the claimant’s property to make thénclor
the return of the precise property. Consequeatthpugh the claimant never owned the new propéisy,
remedy may be an interest in that new property.

I For example, other contractual remedies may ifectoescission’ (un-creating a contract, and retgn
the parties to their pre-contract state), and fieation (“correcting” the terms of a contract taae written
in error or do not reflect the true agreement efpiarties).

X' Apart from this footnote, this report will not disss “traditional law” and its institutions. Inmgral,
judicial bodies and decisions of traditional comities cannot have a significant legal impact owtsid
the traditional community in question, unless thdonal law of the country in which the decisiormade
specially provides — either treating them as subsidor sub-national courts, or as a special forfim o
arbitration. If authorized under national law,cofurse, the traditional courts and their remedieslavbe
bound by the same rules and issues applicablevergments, courts and arbitrators.

¥ |n Anglo-legalese, these are sometimes calipéi judicialprocesses.”
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* Nearly all discussions of enforcement of ABS o#figns since the beginning of the ABS negotiations
have focused solely on the ABS contract, appareugsuming that there would be no need of national
legislative measures and remedies to enable thostacts to be overseen, implemented and enforced.
See, e.g.Glowka, et al. Guide to the Convention on Biological Diversifit)CN, 1994) at 82-83, which
phrases all discussion of rights and remediesdrctmtext of negotiated ABS agreements.

*' The UNIDROIT Principles of International Commeici@ontracts, include some specific types of
liquidated damages clausesSee, e.g.Art, 7.4.13 (Agreed payment for non-performanceSee also,
UNCITRAL Uniform Rules on Contract Clauses for agréed Sum Due upon Failure of Performance
(A/38/17, annex I.) Both of these codes are ti@at assisting parties to transnational transasti

I Guaranty and warranty aspects of contract lavsaneetimes quite intricate and confusing. A rekliv
simplified discussion of their use in internationammercial contracts is found in DiMatteo, LPhe Law
of International ContractingKluwer Law International, 2000.)

il In some countries, the court may order parties itawsuits to participate in a governmentally
sponsored process called “mandatory arbitratidrhfs process may not resemble commercial arbitratio

X Obviously, arbitration processes cannot be usedriminal cases, and other situations in which a
government decision is needed. In particular,teatidon cannot be used to resolve patent infringegme
claims or to invalidate an IPR.

X “Arbitration” is another word that may be usedfeliéntly from country to country. In some casés, t

word “arbitration” is used to refer to a formal cbu For example, the name of the commercial courts

Russia is normally translated into English as “®ape Court of Arbitration.” For purposes of this
analysis, those courts would be considered “jutitmaies” rather than “arbitration.”

*! |n some cases, the Parties may specifically aifpatethe arbitration is “non-binding.” In that exgthe
arbitration will essentially operate as a formad adversarial version of a mediation.

*i Adopted in 1994, available online http:/www.uncitral.org/pdf/english/texts/arbitrati/ml-arb/06-
54671 Ebook.pdf

i Eound online ahttp://www.iccwbo.org/policy/arbitration/id2882/ied.htm| these rules are applied by
the International Court of Arbitration.

Vv Any limitations or special arbitral rules mustalse agreed by the parties to the arbitration.
Y SMTA, Art. 8.

' Some countries have judicial arbitration procesbes are not actually arbitration but pre-litigati
requirements, presided over by officials of thertout may be possible to require these processeer
national law of countries which use this system.

i pre.adopted arbitration clauses do not alwaysltresmandatory arbitration, however. For example,
the case of Graham v. Scissor-Tail,,I(28 Cal.3d 807 (Cal. 1981)), the US state of fGalia, invalidated
an arbitration clause, where the circumstancesdted that the clause would be unfair in its immacbne
party to the contract. (It is for this reason ttia# author cautions readers who are non-lawyersrrie
trust a lawyer who tells you “you don’t have to womabout that, its just boilerplate.”) Such cases
diminishing however, as arbitration processes msirggly include protections for disadvantaged parti
results improve and courts’ interest in promotinditaation increases. Folsom, et dinternational
Business Transaction&" ed. (Thompson West, 2004.)

Vil The Code of Hammurabi, created in about 1800 yB&E (.e., about 3800 years ago) devotes far
more than half of its provisions to the rights afners of land and agricultural commodities, inchgli
setting the value of such commaodities when angtkeson takes them without payment or permission.

X |0 writing a contract, Parties may agree that “XX8tandard provision or law or principle) does not
apply to this contract.” Unless XXX is an ethigainciple or other issue that the government splgcia
protects, the court will usually apply the contmegirovisions, rather than the law, where thera t®nflict
between themSeeUNIDROIT Principles of International Commercial Contracest. 2.19-2.22.
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** Two US federal laws, the Lacey Act and The St®eoperty Act, cited in endnotes 110 and 111, below,
are examples of such laws, which are often citeétiser measures” under Article 15.7.

> For example, UNIDROIT, Principles of Internation@bmmercial Contracts, Art. 7.3.3 notes that
“Where prior to the date for performance by ondhaf parties it is clear that there will be a funéaial
non-performance by that party, the other party teayinate the contract.”

i 10 general, arbitration agreements of this type given special treatment in courts, since many
countries and processes prefer arbitration, ankl teepromote the use of arbitration rather thareothgal
remedies. One example of this is found in the IRIF@ as described in 2.3.

U Thus, although the arbitrator is less rigidly bauny the strict construction of the law, he is entirely
free to make any choice he wants. Mediation pseeare even more flexible, since they allow thiéigs

to agree or drop the negotiation at any time. They, may be revisited by the courts under a nbrma
contract law case, howevegee, e.gNorway: Avtaleloven 31 Mai 1918 No. 4 § 36.

WV One commonly cited case of long standing that destnates this principle iSlorske Atlas Insurance
Co v London General Insurance €b927) 28 Lloyds List Rep 104 (holding that theydaf the arbitrator
is “not necessarily to judge according to the siaev but, as a general rule, ought chiefly to édasthe
principles of practical business”).

¥t is generally recognised that, the United Nagi@onvention on the Recognition and Enforcement of
Foreign Arbitral Awards (New York, 10 June 1958)sis generally accepted (it has 141 parties) that an
award issued by a contracting state can generalfydely enforced in other contracting state. Ecdment
requirements are subject only to certain very kahitdefences. The treaty can be viewed online at
http://www.jus.uio.no/Im/un.arbitration.recogniti@md.enforcement.convention.new.york.1958/doc.-html
See,als®altzman, N.J. 2005. “The Recognition and Enforagmé Foreign Awards in New York State,”
which is available online dtttp://lawfirminternational.com/enforceart.aspx

i This is apparently the view of the drafters of ti@GRFA and its Standard Material Transfer
Agreement, which do not include any reference ® dbverning law issue, but do include rather strong
arbitration clauses.

Y One current issue under discussion — the effortaate a “universal patent” — would also appear t
require the creation of a direct international rdyndor private non-governmental actors (individyals
NGOs commercial entities, etc.) The likelihoodsath a development in that context too, is uncl&are,
Tvedt, MW, “Recent Developments in HarmonisatiorPatent Law — the Path to One Universal Patent,”
in Environmental Policy and Lawol. 37, iss. 410S Press, June 2007)

I These issues are infinitely entertaining to lawydrowever. Anyone wishing to obtain a more
detailed understanding of these issues is refawedllott, P. “The Concept of International Lawl'0
European Journal of International La@l999); Shany, YThe Competing Jurisdictions of International
Courts and Tribunalg§Oxford University Press, 2003); McClean, Dnternational Cooperation in Civil
and Criminal MattergOxford University Press, 2002); Brownlie, | RPrinciples of Public International
Law, 4" ed.(Clarendon Press, Oxford, 1990); Collins Essays in International Litigation and Conflict of
Laws, at 352-392 and 409-456, (Clarendon Paperbacks,rdxXdmiversity Press, 1994); Abi-Saab, G.,
“Cours Général de Droit International Public,” 2B@cuel des Cour8, 93 (1987); and Romano, C.P.R.,
“The Proliferation of International Judicial BodiesThe Pieces of the Puzzle,” 34YU Journal of
International Law & Policy709, 728-9 (1999).For a lighter treatment of private international lan the
context of commercial transactions across natitwaindaries, see Folsom, R.ternational Business
Transactions in a Nutshell™ ed. (West Publishing, 2004.)

xaix Ag further discussed in 3.4, a few internatiorsald are called “self executing” — meaning that the
international instrument itself contains very deetiabout specific actions or standards — provision
short, which can be directly applied at the indidtlevel. This does not eliminate the need fdiomal
law — each country must still ratify the conventiovhich usually happens by the adoption of a specif
national law or other instrument. Rather, a seHemting law makes the creation of a national
implementing law infinitely easier to draft. Forost international agreements, the national ratifica
instrument is only the first step in a long processcreating and adopting laws and regulations to
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implement the agreement, a self-executing convengiiminates all later steps — they can be simply
inserted in the ratification +e., “This country ratifies Convention X, and adopts @es Y-YY of that
Convention as binding law under the ZZZ (Code amipiy).”

X Statute of the International Court of Justice jddet38. A more detailed discussion of the wayt thase
elements apply in the interpretation of treatiefoisnd in the Vienna Convention on the Law of Tiest
1969, which sets out eight components of interficetain order of their legal effect:

0] Direct application of the language of the Convemtimder consideration (Vienna Art. 31.1 & 2).

(i) Direct application of the language of other docutaghat are part of the same treaty (Vienna,
Art. 31.2 & 3.) In the case of the CBD — the Cgetiaa Protocol and/or relevant annexes.

(iii) Direct application of the language of separaterimsents between the same parties and intended
to interpret the “which establishes the agreeménthe parties regarding its interpretation.”
(Vienna, Art. 31.3(b)). Such “agreed interpretasibhave not yet been used in the CBD, where
COP decisions are not executed by national pleeiyiatries

(iv) Subsequent practices which help to establish theeagent of the parties (Vienna, Art. 31.3 (b).)
In the context of the CBD, this category descriti@®P decisions.”

(v) International customary law (Included by generiterence in Vienna Art. 31.3; defined by
Statutes of the International Court of Justice d¢ti38.1 b.).

(vi) Information gleaned from study of “the preparatemyrk of the treaty and the circumstances of
its conclusion” (Vienna, Art. 32).

(vii) Broader analysis of the objectives or intentiortha instrument (authorized under Vienna, Art.
32).

(viii) Determination of the meaning from contemporaneaimination regarding the intention of the
parties (Vienna, Art. 32.)

The order of precedence is clearly set by Artide 3

xli

It is possible in some countries.d, Australia) for some ABS Agreements to be entdretiveen an
individual provider (usually either the owner ofithon which biological specimens were collectedaor
non-governmentalex-situ collection.) More rarely, an ABS agreement maycusc between two
governments, in their capacity as governments. allsuvhen an agency or institute of the user count
enters into an ABS Agreement with a source coulhioyyever, that agency/institute enters into therean

as a “private contract” governed by ordinary corttréaw, and does not make a plenipotentiary
commitment on behalf of the user country.

i An additional 9 countries and 2 regional bodiesehaubmitted documents. In two countries, the
documents submitted are un-adopted draft laws, ianall the others, they are non-binding policy or
strategy documents.

Xl The only so-called “user measures” adopted to aaehe so-called “disclosure of origin” provisicin
national law governing patent applications. Siglsmeasures have been adopted — in Norway, Denmark,
the Andean Pact, India, Peru and Venezuela. (Separts indicate that Egypt has also adopted such a
measure, however, it is not currently includedtia ABS database, and the author has not beena@ble t
obtain a copy of it.) None of these imposes amgafirequirements on the user to comply with bénefi
sharing obligations.

In terms of their implementation of Article 15.het strongest of these is the Norwegian law
(NORWAY: Implementation of EU Directive on PatemsBiotechnology (EC/98/44), cited and quoted in
unofficial translation in the “National Submissiérdcuments (note 3 above) at page 66), Article) &b
which calls for disclosure of “the country from whethe inventor received or collected the material”
whenever invention “concerns or uses biologicalemak” Where the material was not collected bgrth
inventor, or was not received by the inventor ia #ource country, this disclosure cannot promot& AB
Moreover, the amount of disclosure involved maysigmificant, since a very large number of produactd
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inventions utilise biological material. The remniain patent disclosure measures do not functioruasr*
measures” in terms of achieving the results reduineder Article 15.7: The Danish law reportedijisca
for disclosures relating to “genetic resources,t such disclosures are voluntary (completely witthia
applicant’s discretion.)

The remaining laws identified from the databaseadiréocused only on the “provider side” of the
issue. That is, they require that no person megof genetic resources from the legislating couiira
way that does not pay benefits to the legislatiogntry, and specifically include a limitation ontg@ating
any innovation or other results that are basechergenetic resources the legislating countryThus for
example, India’s Biodiversity law provides that person may apply for intellectual property righits 6r
outside India” for an innovation that utilises th®logical resources of India, without approvalnfro
India’s National Biodiversity Authority. INDIA: Blogical Diversity Act, 2002 (No. 18 of 2003) ai6§
see als@& 20.

Similarly, the Andean Community’s “Common Intelleat Property Regime” provides at Article
3, that the Andean countries’ intellectual propdews and practices muserisure that the protection
granted to intellectual property elements shall &ecorded while safeguarding and respecting their
biological and genetic heritage, together with ttraditional knowledge of their indigenous, African
American, or local communiti€sbut does not require any effort to protect thghts of other countries
whose material is used in IPR protected innovationshe APC, nor to determine the origin of such
resources. ANDEAN COMMUNITY: Decision 486, at 8&hd see also §§ 26(h) and 26(i).

PERU: Ley No 27811ley Que Establece El Régimen de Proteccion de tmso€mientos
Colectivos de los Pueblos Indigenas Vinculados A Recursos Biologicogrovides in its final
“disposiciones complementarias” that one who usealltraditional knowledge in an invention and seek
to patent that invention must provide the licenstéharising his use, as a part of his applicatiow #hat the
failure to do this will invalidate the patent. Pfesentacion del contrato de licencia como reqaigiara
obtener una patente de invencion. En caso de qusolggte una patente de invencién relacionada con
productos o procesos obtenidos o desarrolladosréirg#e un conocimiento colectivo, el solicitantgtara
obligado a presentar una copia del contrato derdia [Contrato de licencia de uso de conocimientos
colectivos], como requisito previo para la conceséel respectivo derecho, a menos de que se teatend
conocimiento colectivo que se encuentra en el donpi@iblico. El incumplimiento de esta obligaciémése
causal de denegacion o, en su caso, de nulidad gatente en cuestidh See also VENEZUELA:Ley
de diversidad biologicé2000), at Art 82.

The “African Model Legislation for the Protectiof the Rights of Local Communities, Farmers,
Breeders and for the Regulation of Access to BicklgResources” similarly focuses only on the coyist
rights (and rights of community and farmers witliie country) as a provider. It does not providg an
requirements applicable to domestic users of forgmnetic resources. The author notes, howe\arath
countries utilise genetic resources, at minimurthencourse of agricultural variety development.

XV Several claims and cases have been alleged, howievell cases, either the matter has not been
formally resolved, or it was resolved under conglietifferent legal theories (primarily patent lawSee,
Young, T., 2006, “An Analysis of Claims of Unauthmed Access and Misappropriation of Genetic
Resources and Associated Traditional Knowledge,” stributed at AHWG-ABS-4 as
UNEP/CBD/WG-ABS/4/INF/6.

XV See,e.g, the UNIDROIT Principles on International Comniatcontracts, for a restatement of many
of these principles.

™ The basic ambiguity in the term “genetic resourt®s been noted since at least 2001. &eg,IUCN
Policy Recommendations to the First Ad-hoc WorkiBgoup on ABS (Bonn, 2001), “Achieving the
Benefit-Sharing Objective of the Convention on Bgital Diversity.” The problem generally recognised
throughout CBD expert contributions today. Sesg, Cabrera Medaglia, J. and C. Lopez Silva, 2007,
Addressing the Problems of Access: Protecting S révhile Giving Users Certainty Environmental
Policy and Law Papers No. 67, The ABS Series BogkJCN Environmental Law Programme); Cassas,
F., “Limits to Rights over Genetic Resources: tlssukes of Derivatives. Defining the Line between
Tangible and Intangible Property Rights,” and “GendResources and Property Rights. Tangible and
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Intangible Property Rights. The Issue of Derivagivéoth in Record of DiscussionfCanada/Mexico
Workshop on ABS, Oct. 2004). As noted elsewhethimarticle, drafters of national ABS measuresnse

to have had some difficulty with the concept ofrigdc resources’ resulting in a variety of differen
approaches. For example, Costa Rican law goveyasetic and biochemical resources” (undefined), and
Norway’'s patent disclosure law applies to all “bigical material.” One of the primary requirements,
without which a contract cannot be enforced, isliggdefinite subject matterDiscussed irBhatti, S., et
al., 2007, Contracting for ABS: The Legal and Scientific lioalions of Bioprospecting Contragts
Environmental Policy and Law Papers No. 67, The AB&ies Book 4 (IUCN Environmental Law
Programme)and Tvedt, MW and T Young, 200Beyond Access — Exploring Implementation of the Fai
and Equitable Sharing Commitment in the CHIDyironmental Policy and Law Papers No. 67, The ABS
Series Book 2 (IUCN Environmental Law Programme)

i southern Bluefin Tuna Cases (New Zealand v. Japastralia v. Japan), International Tribunal foe th
Law of the Sea, filed 30 July, 1999.

il An example of this kind of claim is found in a wemt International Court of Justice (ICJ) case
concerning Pulp Mills on the River Uruguay (Argeativ. Uruguay), known as the “Pulp Mills” case,
under which Argentina originally brought suit alileg that Uruguay violated obligations under thet@&t@a

of the River Uruguay (a treaty signed by the twat&t in 1975) when it allowed the construction dfsm
on that River.

XX See, e.g., The Lotus (France v. Turke§37 PCIJ (Ser. A) no 10. *

' See, for exampldJN Convention on Law of the Sea (10 Dec. 1982)sAt87, 287, 290, 292 (further
discussed below).

" The broadest example of this is the Appellate Baoafrthe WTO, which is invested with very broad
subject matter jurisdiction over all of its partiedJnderstanding on Rules and Procedures Goverthiag
Settlement of Disputes,” Annex Il to the Marrakégireement Establishing the World Trade Organization
(1994.)

i ITPGRFA, Art. 22.

i |nternational law has even extended this princtplenable countries to take action against actipns
persons not under their jurisdiction when takearn@as not under any country’s jurisdiction (Antaactor
the high seas.Bee, e.gNaim Molvan v. A.G. for Palestine, AC 531 (UK, 194870 do otherwise would
mean that there is no forum for taking these astion

" A very limited exception to this is sometimes poward — the contracts between the UN itself and
private individuals/companies/agencies. At preseoivever, there is no clear system for addrestiege
issues, apart from an arbitration mechanism setitipn the UN, which external parties usually adcapd
comply with, given the lack of any clear internatibor choice of law mechanisms.

v A good summary of the role of international forumsrotecting individual rights and natural restes
is found in Brownlie, | Principles of Public International Lawf™ Ed. (Oxford University Press, 1990) at
Part IX.

™ Brownlie, supra, summarises the unusual statasiminal actions of this type at page 300-311.

Vi See, for example, the Permanent Court of Arbirat- a freestanding (not attached to another legal
forum) international arbitration processes, whicprovides full registry services and legal and
administrative support to tribunals and commissidis caseload reflects the breadth of PCA involseim

in international dispute resolution, encompassiegitorial, treaty, and human rights disputes betme
states, as well as commercial and investment dispuncluding disputes arising under bilateral and
multilateral investment treati¢'s(PCA website ahttp://www.pca-cpa.org/showpage.asp?pag_id3363

i Much of the work in creating the Treaty was intetido help regularize and promote the operation of
the IARCs, (including the 15 CGIAR Centres, desedilin detaihttp://www.cgiar.org/centers/index.html

'* Seenote 37.
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X The Treaty does not discuss the need for natiamal
X' |TPGRFA, Standard Material Transfer Agreementjctet7.

i For example the recent WTO cases involving invasipecies controls imposed by Japan (apples) and
Australia (salmon) were commenced by countries whoisizens and companies complained to their
government that these foreign controls were algetime global market/profitability of their produce.
SeeOn the Japanese apples casee,Kiritani, K., “Invasive Pests and Plant Quarantime Japan,”
National institute of Agro-Environmental Sciencd$99; Japan Ministry of Agriculture, Forestry and
Fisheries, “Report on Agriculture, Forestry andheises Trades in 2002,” March 2002, at 20; and WTO,
Request for the Establishment of a Panel by thdednGtates, May 8, 2002 (WT/DS245/2.) On the
Australian salmon caseeeWTO Australia, Measures Affecting Importation ofi®@an (WT/DS18/AB/R),
Report of the Appellate Body, October 20, 1998.

Xii \/ienna, 1980.

XV An absurd example makes this clear. If countdesld regulate outside their borders, then most
governments would prefer to impose taxes on perons other countries (who could not vote them @iut
office) than raising taxes on their own citizens.

% See 2.4.4.

M As noted above, a country is characterised a “osentry” or a “source country” on a case-by-case
basis. Since user country is not necessarily ifby) ahe country of the user’s citizenship (or wihéie pays
taxes), there may be more than one “user countdlved a given ABS claim. In many cases a company
or institution may have operations ongoing in mibr@n one location. Hence, if a company basedeén th
US collects resources in Tanzania and then engad®&D in a facility in India, it is possible to osider
both the US and India as potentially being the fussintry” for that particular claim.

™I Henkel, Thomas, “A Perspective from Pharmaceutindlstry”, Presentation to High-level Experts
Meeting - Addressing the Access and Benefit-SlgafABS) Challenges in the Context of the Convention
on Biological Diversity (Tokyo, 8-9 February 2007)

i Such a loophole that would effectively eliminatB®\entirely, unless a user wished to offer benefits
a matter of individual charity. Even direct colieo would be un-controlled, so long as the uséeds
others (non-users) to collect biological specimand later (after bringing the specimens legally itite
user country) to sell or give them to the user.

XX Early on, some commenters assumed a necessatyefnieen “access” and “benefit-sharing,” implying
that benefit-sharing was only necessary if oneinbththe resources directly from the source country
(See, e.gTen Kate, K. and S. Laird, The Commercial Use afdBiersity (Earthscan, 2002) at 319) This
presumption arose from the failure to recognize dlifterence between genetic resources and biolbgica
samples, and the lack of experience with attemgtinggulate this new kind of legal right.

% As noted in detail in “An Analysis of Claims...” (t@2, above), ABS would not call for invalidatioh o
the patent, but rather the sharing of benefitdragifrom it. However, if the patenting country doeot
have a law enabling the source country to compeéfitesharing, then the invalidation of the pateright
at least enable that country to support the devedop of the innovation either directly or througluser
who would share benefits.

%I The unofficial translation of the Norwegian pateiigclosure provision (NORWAY: National Patent
Law, § 8b) reads as follows:

If an invention concerns or uses biological matkrithe patent application shall include
information regarding the country from where therantor received or collected the material
(providing country). If it follows from nationabw in the providing country that access to
biological material shall be subject to prior comsethe application shall inform on whether such
consent has been obtained.
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Norwegian Submission to the CBD, in preparation tfog third meeting of the CBD Ad-Hoc Working
Group on ABS, reproduced in UNEP/CBD-WG/ABS/INF/atlpages 66-67.

% Oldam, 2004, notes that nearly 500,000 of therpatpplications filed between 1990 and 2003, that a
listed in the Worldwide Database, include genetleted keywords (protein, gene, DNA, amino acid,
nucleic acid, enzyme, polypeptide, peptide, nuaegptRNA, microorganism, human gene, genome, plant
gene, animal gene, microbe, deoxyribonucleic, nilotgic, proteome) in their abstracts of publication

b NORWAY: first draft Nature Diversity Act, NOU 2@ms
http://www.regjeringen.no/nb/dep/md/NOU-2004-28.Mid=388846, the relevant provision is § 60.

YV That section also notes that

If the providing country is another than the coyntf origin, information about the country of
origin shall also be given. Country of origin meawhere the material was found in natural
conditions (in situ). If the country of origin neiges prior informed consent, information of
whether such prior informed consent is in placellsha given. If such information is not known,
the user shall give information about the lackrdbrmation.

Naturmangfoldloven 2004: 28, § 60, pp. 636—637 fiicial translation by M.W. Tvedt.) To date,
however, the author is not aware of any countryctlié not a country of origin of the genetic resmsrin
question, which has “acquired the genetic resouiteccordance with this Convention” as specified i
CBD Article 15.3 (that is, which has obtained frdmat country the right to grant ABS rights (PIC/MAT
to other users with regard to the genetic resourdthén a particular specimen or species. If fhisvision
applies to other countries (which have not obtaisech rights from the country of origin), it woutabt
appear to alter the user-country’s responsibitityhie actual source country.

% The European submission also discussed the pessilel of voluntary certification measures, butegbt
that “Such a scheme would serve the purpose ofirftglpsers to improve their overall environmental
performance, including in relation to access anteliesharing but would not alter their legal olaligpns.”
Se€'Note by the Executive Secretanglipra note 3, at para. 30.

v Domestic utilisation of the country’s own genet&sources is a matter entirely within the national
sovereignty of the source country. Thus, althotighCBD may provide guidance, there is no reason fo
the source country to follow that guidance, exdéptown discretion and desire. This means that, fo
purposes of the CBD, the only genetic resourcesacaad use issues that are included in Articler#5 a
international issues (at least one user or utiisabutside the source country)

I CBD Art. 23.3.
il CBD Art. 23.3
% CBD, Rules of Procedure, Rule 40.2.

% CBD, Rules of Procedure, Rule 40.1. The rule determining whether a particular decision is
“procedural” or a “matter of substance” is not tketed. That question will be decided in the firgtance
by the COP President, but his decision may be dpgaa which case it will be upheld unless a mayori
(at least one more than half) of the Contractingi®apresent and voting vote to overturn that sleni
CBD, Rules of Procedure, Rule 40.3.

i comunidad AndinaDecision 391, final provisions, “first” (unoffially translated by the author of this
study.)

bl African Model Legislation for the Protection ofettRights of Local Communities, Farmers and
Breeders, and for the Regulation of Access to Bjiclal Resources, § 36. This model is availablenftbe
CBD Database of ABS Measures.

boodil Aystralia, Environment Protection and Biodivers@ipnservation Act 1999 (Act No. 91 of 1999 as
amended), Chap. 6, Part 17. Supporting regulat{ipos directly discussing penalties or remedie®) ar
found in Australia, Environment Protection and Bimudsity Conservation Regulations 2000 (Statutory
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Rules 2000 No. 181 as amended.) These documeats\ailable from the CBD Database of ABS
Measures.

oV Queensland Biodiscovery Act, at §§ 50-60, 68-68, 78-87. This law is available from the CBD
Database of ABS Measures.

v Afghanistan Environment Act, Art. 73.This law igadlable from the CBD Database of ABS Measures.

kot Bylgaria, Biological Diversity Act, No. 77/9.08.@D, at Ch. 7, arts 121-124 (administrative measures
other than fine), 129 (confiscation). Specific akdies relating to the laws ABS provisions (Art.) &8e not

in place. Possibly these will be addressed in legigms, called for by Arts. 66(6) and ‘transitibna
provision § 3. This law is available from the CBatabase of ABS Measures.

il Costa Ricaley de biodiversida@No. 7788), Art 112, and also 110-111 and 113.CAp. I, the law
also gives the possible option of requiring guaraatangements if the country determines that reisurs
misappropriation of genetic resources (or othedation of relevant requirements) could consititate
potential threat to the present or future integoityinter alia, ecosystems {lafios o perjuicios, presentes o
futuros, a la salud humana, animal o vegetal o intagridad de los ecosistemgs Costa RicaDecreto
No. 31 514 (Normas Generales para el Accesso a los ElemenReyrsos Geneticos y Bioquimicos de la
Biodiversidad’), Arts. 20, 28. These instruments are availatimfthe CBD Database of ABS Measures.

ool £l Salvador, Ley del Medio Ambiente, Decreto N3A®98, at Tit. XllI, Arts. 85-90, 96-106.
Sections 100-104 address civil responsibility, again are limited to harms to resources, persags, e
within El Salvador. This law is available from t88D Database of ABS Measures.

i Ethiopia, Institute of Biodiversity Conservatiomca Research Establishment Proclamation (No
120/1998), Art. 13; Ethiopia, Access to Genetic dteeses and Community Knowledge, and Community
Rights Proclamation (No. 482 /2006), Arts. 20-24;35. These instruments are available from the CBD
Database of ABS Measures.

** The Gambia, National Environmental Management A, 13/1994, Arts. 41-47 and 51. This law is
available from the CBD Database of ABS Measures.

* |ndia, The Biological Diversity Act (No. 18 of 28)§§ 55-57, 61. This law is available from theTB
Database of ABS Measures.

X Kenya, Environmental Management and Co-Ordinatht (No 8 of 1999), § 144-146; Kenya,
Environmental Management and Coordination (ConsemaOf Biological Diversity and Resources,
Access to Genetic Resources and Benefit Sharing)ulgigons, 2006 (L.N. N° 160), §24. These
instruments are available from the CBD Databas&BS Measures.

Xl Malawi, Environment Management Act, 1996 (GazeMe, 7(c), 16 Aug. 1996) § 61. This law is
available from the CBD Database of ABS Measures.

XV Mexico, General Law of Ecological Balance and Emwimental Protection (28 Jan, 1988) 171-175,
182, 188. Mexicoley General de Vida Silvestr@ast amended “10/1/2002") 104-10&, seq.These
instruments are available from the CBD Databas&BS Measures.

**¥ Philippines, Wildlife Resources conservation anmbtgction Act, 88 27-28 (No. 10622, 2001);
Philippines, Joint Implementing Rules and Regufetio(IRR), (Adm. Order No. 1/2004). These
instruments are available from the CBD Databas&BS Measures.

¥ portugal, Decree-Law No. 118/2002, Arts. 13-1hisTaw is available from the CBD Database of ABS
Measures.

Vi South Africa, National Environmental Managemenipddzersity Act (No. 10 of 2004). This law is
available from the CBD Database of ABS Measures.

il yganda, NATIONAL ENVIRONMENT STATUTE (No. 4 of 1%), § 103; Uganda, National
Environment (Access to Genetic Resources and BeSéfiring) Regulations, 2005, §826-29. These
instruments are available from the CBD Databas&BS Measures.
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XX yanuatu, Environmental Management and Conservation(No. 12 of 2002) § 41-42 (specifically
includes enhanced penalties for offences that coatover a period of time. This law is availalstend the
CBD Database of ABS Measures.

¢ African Model Legislation for the Protection oktiRights of Local Communities, Farmers and Breeders
and for the Regulation of Access to Biological Reses, § 67. This model is available from the CBD
Database of ABS Measures.

“ Acuerdo Centroamericano de Acceso a Recursos GesétiBioguimicos y al Conocimiento Tradicional
Asociadg (draft), Art.27 (‘Sancione$) “Los Estados miembros crearan los mecanismos jcoli
necesarios para impedir la biopirateria de recurgmnéticos y bioquimicos y conocimientos asocigdos
para aplicar las respectivas sanciones administagi civiles y penales.'This law is available from the
CBD Database of ABS Measures.

¢ Comunidad AndinaDecision 391 “Decision 391: Common Regime on Asce® Genetic Resources,”
Title VIII, Arts. 46-47. This law is available iBnglish from the CBD Database of ABS Measures.

" In a limited number of situations, governmeniacthat results in fines and penalties may opeaate
remedy as well as a punishment. In addition, da@igegory is included owing to the fact that many
governments that submitted responses to the CBEgsiast for information (note 3, above) include
government laws assessing penalties and fines atherfgjudministrative and judicial measures” theyéha
submitted on this topic.

“Y'In some cases, private parties may have the tigpetition the government to exercise these pawers
For example, where a facility is violating rules the control of environmental pollution, neighbsumay
petition the government to cancel the facility’secgting permit.  If the government fines the user,
however, the private parties injured by the viaatusually do not have a right to sums received.

% NORWAY: NOU 2004:2ttp://www.regjeringen.no/nb/dep/md/NOU-2004-28.Iid=388846

i Given the relatively limited response availabled ahe fact that the issue is of particular inteteshe
topic of this study, it has been included in thedgt under the “consultant’s rule,” which reads\viauld if
it were ever written or acknowledged) as folloWg¢here it is hard to find anything directly on theint of
the study, include whatever you can find thatdsel This is also known as the “take-any-port-in-@Ast’
rule.

I Erench submission to the CBD, in preparation fierthird meeting of the CBD Ad-Hoc Working Group
on ABS, reproduced in UNEP/CBD-WG/ABS/INF/3/1 agpa80. CBD Secretariat translation.

A number of countries assume that international tan be implemented in their country without
national implementing legislationSee, e.g.lran, Iranian Civil Code, at Article 9, which dtiptes that
provisions of treaties between the Iranian govemtnsnd other governments in accordance with the
Constitution shall have the effect of law. (S. Talshemirani “Review of the Iranian Legislation Rihg

to Alien Invasive Species” UNEP 2006, who contintidsually in such cases, | mean after ratificatithe
convention become enforceable and therefore mandfmioall authorities in the Country. In most casim

the Act has been stipulated which Ministry or bodg main responsibility for their implementation.”)

% Costa Rica — Ley de biodiversidad (No. 7788), A2. (“Cooperacién Internacional. Es deber del
Estado promover, planificar y orientar las activitks nacionales, las relaciones exteriores y la
cooperacidn con naciones vecinas, respecto de lasaswacion, el uso, el aprovechamiento y el
intercambio de los elementos de la biodiversidadspntes en el territorio nacional y en ecosistemas
transfronterizos de interés coman. Asimismo, debegular el ingreso y salida del pais de los reng
biéticos”) This law is available in the CBD database &3\measures.

“In this connection, it should be noted that CBDRidl 15.5 notes that each country’s sovereigntsigh
mean that PIC must be obtained from every countith wegard to their genetic resources “unless
otherwise determined by that Party.” The quotethgd indicates that a country which has not adopted
specific ABS law, but has not said that no PlCeiguired is entitled to protect its genetic resosyread to
expect protection from other countries in accor@anith Article 15.7.
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' Fernandez-Ugalde, J.C., “El papel de los Certifisade Legal Procedencia en la politica global de
recursos genéticos: Consideraciones practicas yoesieas,” Presentation in the Workshop on Synergies
between the CBD’s Provisions for Access to Resauacel Benefit-sharing and CITES, Lima, 2003

i Seee.g, Promoting CITES-CBD Synergy and Cooperat®fy Skriptum 116 at pp 20-21.

il Officially known as the 'Lacey Act Amendments &8L,” (replacing the original Lacey Act) enacted
as Pub. L. 97-79, Sec. 3, Nov. 16, 1981 (last aeer2003), codified in the US Code at 16 USC
8§ 3371-3378.

WV Included in the United States Code (federal la®)18 U.S. Code §§ 2314 and 2315. The Stolen
Property Act was originally enacted in 1949 and basn amended at least 7 times since its original
adoption.

* These documents were so identified in presentatiery, oral presentation in International Expert
Workshop on Access to Genetic Resources and Bestefiing, Capetown, 20 September 2005.) and
personal communications (2006) by Leonard Hirs8mithsonian Institute), US delegate to the CBD, who
specifically stated that the US has determinedttigyt are sufficient to satisfy Article 15.7. Thattsor has
not yet found any publicly available US documentfaoning this conclusion.

“Y The former requirement comes from the NSPA, tieerddrom the Lacey Act. That second provision
probably does not apply to plants (other Lacey pavisions make it illegal to take “fish, wildlifer
plants”, suggesting that plants are intentionaititted from the international provisions.) No prsiens of
the Act make any mention of microorganisms.

oM Often the permit applicant will try to find thewitling line between acceptance and denial. For
example, if the law requires specific costly acsiom order to obtain the permit, the applicant wften try

to determine the minimum actions that he must takget the permit. Similarly, many details to be
complied with and standards to be balanced bygfiging agency in permit application process. Mainy
these, too, will affect approval. Consequentlys ihot always a “sure bet” that an applicant wiltain the
permit on the first try, even where the statutedssidered to be unambiguous. However, so lonip&as
language is unambiguous, and standards are cléaw, &ill usually be thought to be ‘unambigouousiti
provides a basis for impartial and replicable deaoss by the court, in case the parties file an appeseek
judicial reconsideration of the decision.

Vil Brazil: Provisional Act N°2, 186-16, implementing CBD @i, 8], 10c, 15 and 16, Act. No 2,186-16,
(Aug. 23, 2001).

X Costa Rica: Normas Generales para el Accesso a los ElemenRecyrsos Genéticos y Bioquimicos
de la BiodiversidadPecreto No. 31 514, 2003, issued pursuant to tlgaidde Law on the Environment
(N° 7554 of 4 Oct. 1995) 88 46-47; and the BiodsitgrLaw (N° 7788 of 30 April 1998), § 62

“* Malawi: Environmental Management Act, Art. 36.

> See, e.g.African Union Model Legislation for the Protectiaf the Right of Local Communities,
Farmers and Breeders, and for the Regulation o&s&to Biological Resources (formally endorsed|by a
African Union States), applying benefit-sharing cepts to all biological resources.

il see, e.g.Bhutan: Biodiversity Act, art 4.a. ABS provisions apfy biological resources, but not
“[w]here the biological material is used as a cordityofor the purpose of direct use or consumptisn a
determined by the Competent Authority, based onptarzesses and end use of genetic resources, in
accordance with the provisions of the Act.”

o Eor example, the proposed US measures on behafing with regard to National Parks, would apply
to “research projects involving research specimesitected from units of the NPS that subsequently
resulted in useful discoveries or inventions witime valuable commercial application.” US NPS, 2006,
Draft EIS, presented as Alternative B.

V" Obviously, not all of these remedies will be geghin all cases. Some will be most useful in ABS
Agreement cases, and others in no-agreement sitsatsually, only the first of the outcomes listed.1
will be sought or granted — a declaration of theanieg of the contract or ABS law, when appliedhe t
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specific facts that develop through the bioprospget R&D, development, transfer, and/or
commercialisation processes, and an order to comipfythat interpretation.

In many cases, the most important remedy may berte@and accounts, some assurance that
benefits will be shared in future, or some contnl actions that might harm the interests of the@®u
country or provider (transfer of the user’'s datsults, and other genetic resources, without apjatep
measures to protect the right of the source orideny) In some cases, the only remedy that wilgkmnted
is the right to bring a civil action, and get arfand impartial hearing. If the court, agency dritaator
does not find in favour of the claimant, no othemedy will be granted

“* Note by the Executive Secretary, cited in notal#ve, at section Il, D.

i |hid, at paragraph 53.
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