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Note by the Executive Secretary

l. INTRODUCTION

1. At its third meeting in February 2005, the Worki@goup on Access and Benefit-sharing further
examined the issue of use of terms related to acaed benefit-sharing not defined in the Convention
including the possible establishment of an expedug to determine the need for definitions or a
glossary, in accordance with decision VII/19 B,gmaaph 4.

2. In recommendation 3/2, the Working Group recallesl previous work undertaken on the use of
terms and considered the compilation of informatamthe use of terms prepared by the Executive
Secretary (document UNEP/CBD/WG-ABS/3/4). The WogkGroup further noted that only a few
Parties had submitted the requested informationexisting national definitions and other relevant
definitions of the terms previously identified, @gjuested in decision VII/19 B of the Conferencehef
Parties. The Working Group therefore reiterategl ithvitation of the Conference of the Parties to
Parties, Governments, relevant organizations, @mbgs and local communities, and all relevant
stakeholders, to submit the information and viewshe Executive Secretary.

3. This note has been prepared to assist the Workirmgsin further considering this issue.
Section Il provides an overview of developmentscaithe first meeting of the Working Group in
October 2001. Section Ill contains a consolidajexssary of existing and any additional definitipns
based on earlier work as well as submissions peavith response to the invitation of the Working
Group, taking into account relevant definitionsuse. Finally, section IV contains comments prodide
by Parties and relevant organizations in prepandtiothe fourth meeting of the Working Group.

4, Following the third meeting of the Working Group, natification was sent out to Parties,
Governments, indigenous and local communities vagieorganizations and stakeholders inviting them
to provide information on existing definitions avidws on whether additional terms need to be ddfine
As of 1 November 2005, the Secretariat had recesaomissions from Canada, Costa Rica, the

* UNEP/CBD/WG-ABS/4/1.
/...

For reasons of economy, this document is printea limited number. Delegates are kindly requestelaring their copies
meetings and not to request additional copies




UNEP/CBD/WG-ABS/4/7
Page 2

European Commission, Ethiopia, India, Mexico, thee¢éh Republic, UPOV and the Pharmaceutical
Research and Manufacturers of America (PhRMA). €hae reflected in the glossary under section |l
or in section IV containing comments.

I BACKGROUND

5. When the Bonn Guidelines were developed, in Oct@®y1, some Parties suggested that in
addition to the terms in the Bonn Guidelines whach terms defined by the Convention on Biological
Diversity (see paragraph 8 of the Bonn Guidelinegditional terms of direct relevance could be
included and defined in the guidelines

6. The Working Group recommended that the Executiva@e®ary, in consultation with the Bureau
of the Conference of the Parties, convene a grétgnoexperts nominated by Parties, having duerdega
to the principle of equitable geographical représgon, to develop draft elements of a decisiornthan

use of terms in paragraph 6 of the draft Bonn Qirds. As requested, following the first meetirigre
Working Group, a group of experts was establishetitheir suggestions regarding elements that should
be included in the use of the terms in the Bonrd€lines were included in a document for discusaion
the sixth meeting of the Conference of the PaidtsEP/CBD/COP/6/INF/40). In addition, in order to
assist experts in their work, a preliminary listexisting definitions of the terms listed in thdgimal
draft of the Bonn Guidelines was compiled by ther8t&riat. This list, available in annex Il of th@me
document, contains definitions taken from existiggidelines, codes of conduct, agreements and
legislation, which address the issue of accessi®tic resources and benefit-sharing. The listots
exhaustive and was only meant to assist in laugctiie process regarding the use of terms under the
Bonn Guidelines.

7. Due to lack of time, this issue was not discussedeitail at the sixth meeting of the Conference
of the Parties and it was decided that the Bonideines should only include reference to termeadly
defined in the Convention on Biological Diversity.

8. Nevertheless, a number of Parties stressed thaefuwork was needed in order to determine
whether additional terms needed to be defined i@ ¢uidelines (access to genetic resources,
benefit-sharing, commercialization, derivativespypder, user, stakeholdeex situ collection and
voluntary nature), or whether a glossary of thesms$ could be annexed to the guidelines. The
Conference of the Parties decided that the isstasaf of terms” should be considered by the Working
Group at its second meeting, as set out in paa) &f(decision VI/24 A. Three documents prepaad f
the 29 meeting of the Working Group on ABS address thee usf terms: document
UNEP/CBD/WG-ABS/2/2, the compilation of submissidnsexperts on the use of terms provided prior
to the sixth meeting of the Conference of the Barfdocument UNEP/CBD/COP/6/INF/40), and the
compilation of submissions by Parties and releeaganizations (UNEP/CBD/WG-ABS/2/INF/1).

9. At its seventh meeting, in decision VII/19 B, thertterence of the Parties noted “that the terms
as defined in Article 2 of the Convention shall gppo the Bonn Guidelines on Access and

Benefit-sharing” and “that a number of other relgvierms not defined in the Convention may need to
be examined”.

10. In paragraph 1 of the same decision, the Conferemicehe Parties invited: “Parties,
Governments, relevant organizations, indigenous laodl communities, and relevant stakeholders, to
submit to the Executive Secretary:

“(@) Information on existing national definitions other relevant definitions of the following
terms: access to genetic resources, benefit-shadagmercialization, derivatives, provider, user,
stakeholder,ex situ collection, and voluntary nature (as contained annex Il of document
UNEP/CBD/COP/6/INF/40);
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(b)  Views on whether additional terms need to dmestdered, such as arbitrary restrictions.”

M. CONSOLIDATED GLOSSARY OF EXISTING AND ADDITIONAL DE FINITIONS
RELATED TO ACCESS AND BENEFIT-SHARING

11. The following table includes for each term (accégssgenetic resources, benefit-sharing,
commercialization, derivatives, provider, userkstelder,ex situcollection, voluntary nature): (i) the
proposed definitions put forward by experts nongdalby Governments following the first meeting of
the Working Group on Access and Benefit-sharin);s(iggested definitions put forward by Parties and
relevant organizations as requested in decisiofL¥YIB prior to the third meeting of the Working @

(i) suggested definitions put forward by Partfeowing the third meeting of the Working Group on
ABS, in accordance with recommendation 3/2; andlfjn (iv) existing definitions found in other
relevant agreements and not referred to aboveddiition, as suggested by Parties, additional téoms
consideration and their definitions have been idetuat the end of the table.

TERMS TO BE DEFINED EXISTING OR SUGGESTED DEFINITIONS SOURCE

ACCESS TO GENETIC

RESOURCES Suggestions provided by experts

“Access” means the acquisition and use of geneources conservedéx situ,in | Expert from
situ and other conditions, and of their derivatives as, applicable, intangibleChina

components, for purposes of research, biologicalsgcting, conservation
industrial application or commercial use, amongogh

“Access to genetic resources” means acquiringuhorization to obtain in anyExpert from
possible way and to use for any purpose, includingommercial exploitation, aCuba
genetic resource and/or its derivatives and trawdti knowledge, innovations and
other associated intangible elements, regardles¢hether the resource is kdpt
situ, ex situor in any other conditions.

“Access” may be defined as collecting, acquiringnsferring, or using, genetjcExpert from
resources and/ or associated knowledge. Ethiopia

(Comment by Ethiopian expert: The Bonn guidelines an access to genetic
resources and associated knowledge. The definitidine concept of “access to
genetic resources” is, however, limited to genetgources. In view of the scope|of
the guidelines, we suggest to define the concepaatess” instead of “access [to
genetic resources”.

“Access to genetic resources” means to obtain atgemesource by whatevelExpert from
means and/or to utilize any genetic resource fareaech and/or commercialndia
utilization, and includes bio-prospecting and fietdlection.

The term ‘bio-prospecting’ which has been usedh above definition, may be
defined as follows:

“Bio-prospecting” means survey and collection ofedps, sub-species, genes,
compounds and extracts of biological resource foy aurpose and includes
characterization, inventorisation and bioassay.

The permission andacility to acquire and use genetic resources. (Addition Efpert from
facility to the definition of theCommon Policy Guidelines for ParticipatindNigeria
Botanic Gardens on Access to Genetic Resource8anefit Shariny
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Firstly, access to genetic resources as a notidimited to “physically obtaining
biological material from any source and using tleneadic resources containg
therein”. Strictly speaking people are accessimgetie resources at all times, f
different purposes and under varied circumstandesever, key in the context ¢
article 15 is the fact that the genetic resourgesaatually utilized in some way
generally for some type of research.

In this sense, it makes it a little easier to ustiard the issue if actual access (wh
regularly occurs) is linked to biological resourcesh subsequent utilization (i
some way) of the genetic resources and their blateormation. If biological
resources are obtained and used, but there istnal ase of their genetic conter
this situation is not to be addressed by ABS rdpria.

Secondly, depending on the actual use of the geregburces, specific conditio
can be set.

Breeding animals and even plants offer interesirgmples. In these cases f
genetic content and potential of these animals (wdrehorses, cows, vicufia
flowers, etc.) is being utilized without really &ssing genetic resources per
However, semen and ovules or pollen in the cagdaonfts are the most importa
issue at stake in these processes. In this regera,could argue that gene
resources are being used (and certainly accessbtebgers) in some way. This
clearly the case in artificial insemination procesfuor through genetic engineeri
procedures. This is an important issue for Andeaunntries, where the ma
producers of alpaca and vicuia fibers are now i Mealand, Australia, th
United States of America, where breeders had adoefise genetic content ar
potential of these species. Breeders of all kiendsin fact using genetic resourg
by accessing biological resources in terms of ahonglant specimens. It shou
be noted that breeding is certainly a commercidviag with a huge and very
lucrative market worldwide.

xpert from

3
eru
D
f

ich

=]

nt,

ns

“Access to genetic resources” means, in accordatitbeterms mutually agreed b
the provider and the user, the granting of permis&y a provider to the user f
collecting, obtaining or otherwise acquiring owrgpsof or property rights with
respect to genetic resourdassitu or ex situ.

)yrExpert from
Poland

ES

This definition applies only to access to physitams, plants, animals, microb

knowledge, innovations or practices. The importaméethis note should
considered in context of definition of “benefit simg” where by term “access
genetic resources” is defined scope of benefitishar

and not to intangible subjects such as associatenlvledge or traditionjlg
b
0

“Access to genetic resources” means the admigsiaeént for collecting
obtaining or otherwise acquiring genetic resources.

" Expert from
Switzerland

“Access to genetic resources” means the permigsi@tquire and use, and/or t
acquisition and use of, biological and genetic ueses conserved iex situandin
situ conditions, including organisms and their derivedi [see definition], for th
purposes of research, biological prospecting, awasien, industrial application @
commercial use, among others.

hExpert from
| Ukraine

=




UNEP/CBD/WG-ABS/4/7
Page 5

Comment In many cases the direct access to genetic @ldgical resourc

e
without associated knowledge means nothing, sineaise of the resources clej:f

depends on that knowledge and technologies. Theitiefi of Access to Geneti
Resources should also include the obtaining of@asm knowledge, innovation

technologies or practices. (See OAU Model Law andt& Rica Law No. 7788).

However, the proper wording is to be specified.

y

~
N
5

Submissions provided in response to decision VII/B

Access to genetic resourceBossibility given by provider to user(s) to acqu
information and samples of genetic resources fataded way of utilization an
under agreed terms

iCzech Republic,

1 annex to the
submission from
the European
Commission/

Access to genetic resourcesccess for research and for use of gen
characteristics of biodiversity resources withooggession

etMadagascar

Access to genetic resourceseans the permission to acquire and use ge
resources

héetidted Kingdom,
Royal Botanic
Gardens, Kew,
annex to the
European
Commission
submission

Access to genetic resourcés the action through which an interested paraying
fulfilled all relevant legal requirements in natadnand international legislatiof
makes use of genetic resources. The relevant azdtion is personal and n
transferable and may be granted by the competdidnah authority only wher
there is irrefutable proof of prior informed congeon the part of the holder ¢
owner of the resource to be accessed and that #nersufficient monitoring an
follow-up mechanisms in place regarding the usiéhage resources.

Amigos de la
ntierra/Costa Rica

)t(Friends of the
)rEarth)

[®X

Submissions provided by Parties following WG-ABS 3

Access to genetic resources: Action of obtainiaghges of existing wild o
domesticated elements of biodiversity, in condsi@x situ or in situ, and of
associated traditional knowledge for purposes aideesearch, bioprospecting
economic use.

r Costa Rica

or

“Access” means collecting or in any other way atitag or using an object.

Ethiopia

Access to Genetic Resources: Permission by compateghority of the country t
acquire and use of genetic resources and/ or adedcilraditional Knowledg
(TK) in accordance with all the provisions of tleewvant international and nation

D India

D

al

legislation/ regulation governing such access aldhg with Mutually Agreeg

v All the definitions from Czech Republic giventinis table arenot codified

in national legislation

(with exception ofex situcollection), however the terms are used on an dgbesis. Ternex situcollection is

codified in national acts, e.g. Act 148/2003 on &omation and Utilization of Genetic
microorganisms Important for Food and Agricultusaifmission of Czech Republic in ann

Resources @i and
ex to the EQ@rision).

/...
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Terms (MAT), Material Transfer Agreement (MTA) bet®n provider and user
the genetic resources.

Existing definitions found in other relevant agreenents and not referred to
above

Access is the acquisition of biological resourcdé®ir derivatives, communit
knowledge, innovations, technologies or practicesaathorized by the Nation
Competent Authority

y OAU Model Law
al

Access to biological and genetic resources: tlpiiaition and use of biologica
and genetic resources as well as the derivativeredfi or, as applicable, intangih
components, for purposes of research, bioprosggctionservation, industrig
application or commercial use, among others

|Draft ASEAN

l[&ramework

lAgreement on
Access to
Biological and
Genetic
Resources,
February 2000

Access means the acquisition and use of geneticiress conserved in ex situ a
in situ conditions, and of their derivatives or,agplicable, intangible componen
for purposes of research, biological prospectingservation, industrial applicatig
or commercial use, among others.

ndndean Pact
dDecision 391
n

BENEFIT-SHARING Suggestions provided by experts

“Benefit-sharing” means the sharing of benefitssiag from the use, whethg
commercial or not, of genetic resources and theiivdtives, and may include bo
monetary and non-monetary returns, in particular plarticipation in scientifig
research and development on genetic resourcesthenthaking available of th
findings of such scientific research and developraed the transfer of technolog

frExpert from

hina

¢

Y.

“Benefit-sharing” means any monetary or other biesefutually agreed to by th

competent authority in the country that grants asand the party that reque té

access to genetic resources or to their derivativelsany knowledge, innovatiof
and other associated intangible elements.

?Expert from

"Cuba
NS

The definition of benefit sharing should also im#utraditional knowledge. Th

concept of equitability should be included whilefidimg benefit sharing. Therg

may be possibilities of sharing benefits in an iitaple manner. The Bon
guideline and the national schemes that will beettged there on should targ
and promote equitable sharing of benefits withimrtteaning of the CBD.
The following definition is suggested: “equitablenefit sharing “ means th

sharing of benefits arising from the commerciahon commercial use of geneti

resources and their derivatives as well as assatitaditional knowledge an
community practices in a fair and equitable manmbe form of sharing of benef
may be monetary and non monetary.

eExpert from
‘r’]Ethiopia

“Benefit sharing” means the sharing of benefits ually agreed upon by th
designated authority of the providing country ahd applicant for the access
genetic resources, their by products and assodiai@dledge.

The benefits mainter aliainclude:

s xpert from
dia

(a) Grant of joint ownership of intellectual properights to the designate
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National Authority, or where benefit claimers amertified, to such benef
claimers;
(b) Transfer of technology;

(c) Location of production, research and develogmeits in such areas which will

facilitate better living standards to the benefitimers;
(d) Association of scientists, benefit claimers dmel local people of the providin
country with research and development in biologiealources and bio-survey a
bio-utilisation;

(e)  Setting up of venture capital fund for aiding tlaeise of benefit claimers;
)

benefit claimers as the designated National Authonay deem fit.

Payment of monetary compensation and other non-tagnbenefits to the

t

174

As given by Common Policy Guidelines for Participgt Botanic Gardens o
Access to Genetic Resources and Benefit Sharing.

nExpert from
Nigeria

Most of existing definitions of benefit-sharing avasically oriented in the righ
direction: benefit sharing is a wide ranging notinich, in general terms, refers
all the different types of benefits which can bearsld when the process

accessing genetic resources takes place. Theselwilbusly vary from case t
case. However, we should not limit the understamndii benefit sharing t
situations where actual tangible benefits are peedein the R&D process or whe
money is made from commercializing a product. Elefore this point there af
benefits (i.e. participating in field work and laearg collecting techniqueg
informing a wider audience about bioprospecting isgotential) which are bein
generated and can be realized. A wide definitioauiggested, in line with that
the Common Policy Guidelines for Participating Bital Gardens.

tExpert from

t%eru
0

o)
D

n
e
,l

g
Df

“Benefit sharing” means in accordance with termstually agreed [could b
different forms of agreements bilateral or muldlal] the granting of monetat
and/or non-monetary benefits arising from the [af§ggranted access to] genet
resources [traditional knowledge, innovations aratfices].

| put two different terms into definition “use ofihd “granted access”. The seca
term is considered as more precise, because fottiseofact of taken agreeme
not of the way of using e.g. commercial or not, aad be applied to all aspects
genetic resources as conservation, collectingzatibn etc.

Benefit-sharing could be any compensation, rewardrezognition that flows
directly or indirectly from the user of genetic oesces to the provider of th
resources. The possible range of benefits is therefery broad. They coul
include royalties or shares of profits from the ooencialization of a commodit
derived from a genetic resource, flat fees for ascto a controlled area

exploration, access of the provider to technology #raining, joint ventures Q
access to global funds for development assistance.

3Expert from
i32:Poland

nd
nt,
of

<o

=

Benefit-sharing means any form of mutual compensafor the utilization of
genetic resources, whether monetary or non-monetBxramples of monetary arn
non-monetary benefits are included in Appendix lihe guidelines.

Expert from
dSWitzerIand
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Submissions provided in response to decision VII/B

Benefit-sharing: Taking part on benefit(s) of any kind arisingrfr utilization of
genetic resources

Czech Republic,
annex to the EC

submission
Benefit-sharing:Monetary advantages sharing deriving or not froqpl@tation of | Madagascar
these genetic resources between possessors camdtnysers, but also at the leyel

of possessor country in taking into account locaimunities and traditiona
knowledge

1l

Benefit-sharing means the sharing of benefits arising from the, ushether
commercial or not, of genetic resources, and mayudle both monetary an
non-monetary returns

United Kingdom,
dRoyal Botanic
Gardens, Kew,
annex to the EC
submission

Benefit-sharing it is an obligation that must be fulfilled in adlctions related t
access to genetic resources or to traditional kedgé. This obligation is derive
from the Convention on Biological Diversity. Thignticipation must be fair an
equitable. In order to fulfill these essential riegments, before an authorization
granted, there must be access to information, @effi time for the resourc
supplier to independently analyze the informatieceived and definition of contrg
mechanisms regarding the use that will be givahécelements being accessed.

D Amigos de g
dierra/Costa Rica
d

S
e
Dl

Submissions provided by Parties following WG-ABS 3

Benefit-sharing: Sharing of economic, environmentadientific, technological

social and cultural benefits resulting from theegaeh, bioprospecting or economnic

use of biodiversity genetic resources between thersinvolved in the access a
the conservation of such resources,
communities and indigenous peoples.

with particidansideration of local

. Costa Rica

nd

Benefit-sharing means the sharing of benefit agisirom the sustainable use
whether commercial or not, of genetic resources raag include both monetar
and non monetary returns

India
y

Existing definitions found in other relevant

agreements and not referred to above

Benefit-sharing means the sharing of benefits ragisirom the use, whethe
commercial or not, of genetic resources and theiivdtives, and may include bo
monetary and non-monetary returns.

2rCommon Policy
tiGuidelines for
Participating
Botanic Gardens
on Access to
Genetic Resource
and Benefit-
sharing

Benefit sharing is the sharing of whatever accfum®s the utilization of biological
resources, community knowledge, technologies, iatious or practices.

OAU Model Law
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COMMERCIALIZATION Suggestions provided by experts

“Commercialization” means applying for, obtaining transferring intellectua:u Expert from

property rights or other tangible or intangiblehtigy by sale or licence or in a
other manner, commencement of product developraentucting market researc
and seeking pre-market approval and/or sale of@syiting product.

YChina
hl

“Commercialization” means using for commercial mgps the genetic resource
its components or derivatives or any products abkthifrom the genetic resourg
through its sale, concession of licences and attesins that make it possible
obtain a monetary benefit.

dexpert from

eCuba
to

“Commercialization” means end uses of biologicatowgces for commercia
utilization such as drugs, industrial enzymes, félastours, fragrance, cosmetig
emulsifiers, oleoresins, colours, extracts and gamed for improving crops an
livestock through breeding or genetic interventéomd shall not include tradition
practices in use in any agriculture, horticultypeultry, dairy farming or anima
husbandry and bee keeping.

|[Expert from
sindia

d

Al
I

Converting to commercial use (sale, use, or exahémgfinancial or other benefit
including preparation or positioning for such usewth patenting, licensing d@
advertising.

,Expert from
rNigeria

This refers to any use of genetic resources wisiariented at generating a shg
medium or long term economic return. However, as® of genetic resources cou
lead directly or indirectly and at some point t@meamic benefits of some sort.
would probably be more convenient to understand A8s as applying to ANY
type of use. When there is some indication thabmrercial use or industrig
application is part of the specific project, thendl be specific conditions for thes
types of use. In a bio-prospecting project wheremiat are involved, licenses 4

negotiated, agreements are celebrated, companesnaolved, etc. these ar

indications about the type of use sought (for adtiece commercial or industrig
purpose).

rExpert from Peru
Id
It

al
e

“Commercialization” means the making available ate, lease or license on us
commercial terms. Commercialization does not rdferthe publication of thé

f%xpert from

) . - . " Poland
results and other information arising from reseanclyenetic resources.
“Commercialization” means making available genetisources or the findings of
. . . Expert from

research and development on such resources withinteation of making a o

. Switzerland
monetary profit.
Submissions provided in response to decision VII/B
Commercialization- The fact to buy and to sell some goods Madagasca
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Commercialization: means applying for, obtaining or transferring itgetual

property rights or other tangible or intangiblehtig by sale or licence or in amyRoyal Botanic

other manner, commencement of product developraentucting market researc
and seeking pre-market approval and/or the sadampfesulting product

United Kingdom,

hGardens, Kew,
annex to the EC
submission

Commercializationeconomic use of genetic resources or of tradiliknowledge.

Amigos de la
tierra/Costa Rica

Notions of commercialization and placing on the ke&exist in EC law. Howeve
the notion of placing on the market is more broadlgd and includes the notion
commercialization. The latter may have a differ@etaining depending on the are
covered.

r,France, annex to
ofEC submission
2as

Submissions provided by Parties and others followip WG-ABS 3

“Commercial” means the use of an object or padamponent or derivative there
directly or indirectly for sale, agricultural prochion, manufacturing or any oth
industrial application, or for providing a serviwea third party.

pEthiopia
or

Commercialisation: any activity that involve economse of the genetic resourc
and/ or TK directly or indirectly by developing val added products or proce
based on these resources and/ or TK and its magkeir transforming itg
Intellectual Property Rights (IPR) or other tangildr intangible rights by sale
license or any other manner whatsoever

ebhdia
SS

D

)]

Existing definitions found in other relevant agreenents and not referred to
above

Commercial use of microbial genetic resources thetubut is not limited to th
following activities: sale, patenting, obtaining toansferring intellectual propert
rights or other tangible or intangible rights byesar licence, product developme
and seeking pre-market approval

eMOSAICC

Yy
nt

‘Commercial Utilization', ‘Commercial Transactions’
It means making available any tangible or intareiibbms, innovation, knowledg
or any process or product related to biological gedetic resources for sale in t
market for profit or other monetarily gainful pug® This definition exclude
common, traditional and customary exchange andfansactions within an

between Communities if profit making or monetargginful intention is not the

implicit or explicit purpose, whether money is usgdot.

Biodiversity and
eCommunity
h&nowledge
sProtection Act of
dBangladesh,1998

D

“Commercialization” , of native biological material—

1. “Commercialization”, of native biological mateki means using the material
any way for gain.

2. The term does not include using the materiaht@in financial assistance from
State or the Commonwealth, including, for examalgpvernment grant.

Queensland's
iBiodiscovery Act
2004, Australia
a

DERIVATIVES Suggestions provided by experts

Derivatives: Something extracted from biologicadagenetic resources such
blood, oils, resins, genes, seeds, spores, potidrttee like as well as the produg

asxpert from
t€hina

s
D.

derived from, patterned on, or incorporating mal@fmd compounds and/or gene
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“Derivative” means, but is not limited to, productieveloped from a genet
resource or its individual components or a mixtofr¢hem, or extracted from the
and includes the combination of the genetic remurquestion with other genet
resources.

cExpert from
Cuba
ic

“Derivative” means a compound, molecule or any aottiof an organism resultin
from any metabolic process.

gExpert from
India

“Derivative” is a product(including information) developed, or part taken
extracted, from a biological or genetic resourcg, garieties, strains or breed
blood, proteins, oils, resins, gums, genes, seguses, bark, wood, leaf matter,
formulae. It includes products incorporating material omhoifae as above.
(Modification of definitions of OAU Model Law andafét ASEAN Framewor
Agreement etc. combined)

DEXpert from
a\igeria
or

Clearly, ABS regulations should target access tdobical material and USE d@
genetic resources on one hand, as well as acceseriatives of biologica
resources or materials which are understood tadeclliquid extracts from a plan
mixtures of biologically derived materials amongeriselves (or with no
biological materials), pollen, seeds, oils, et@dably derivatives would include &
and any material which directly originates from ialdgical resource as such.
limit in terms of the scope of ABS rules would stablished when a synthesiz
product is generated. This would not be considéoele a derived product in th
context of ABS discussions.

Strictly speaking these mixtures, combinationsjnse®tc. are not derived fro
genetic resources per se, but in terms of tryingptme up with a legal constructic
or a basic understanding this type of “ definiti@@rves an important purpose.

fExpert from
Peru
t
X
I
A
ed
e

“Derivatives” means product developed or extradteth a biological resources.

Expert from
Poland

The term “derivatives” appears twice in the dratinB Guidelines as brackets
text. There has not been a common understandingreithat meaning this term h
nor whether or not to retain it in the text. It ieerefore, premature to sugges
definition of “derivatives”. If the term is to beetained, the Conference of t

Parties may need to consider how to proceed wehdgvelopment of a definition.

The possibly far reaching implications of the irsttn of derivatives may giv
reason for the constitution of a Technical Expaxiug or for holding anothe
meeting of the ad hoc open-ended Working Group.

2dExpert form
aSwitzerland
t a

ne

a)
-

r

“Derivatives” include, but are not limited to, apgrts, materials, substances &
products extracted or developed from biological gedetic resources (living ¢
dead organisms and their metabolites), such asssepdres, pollen, blood, oil
resins, gums, proteins, genes and the like, asagediny materials, substances

lrféjxpert from

Ukraine
S,

and

=

products derived from, patterned on, or incorpaatimanipulated (altered

)
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compounds and/or genes.

Comment: In short, derivatives are any parts, pcodu substances derived frg
living or dead organisms, or products of their rhetsm (living activity).

Probably derivatives may also include whole orgasisnodified by humans, suc
as artificial mutants and hybrids, cultivars (plaatrieties and forms), breeds
animals, altered or modified strains of microorgams, etc. (See the definition
OAU Model Law.) However, this issue should be addilly discussed.

m

h
of
in

Submissions provided in response to decision VII/B

Derivatives Molecule, combination or mixture of natural maléss, including raw
extracts of organisms of biological origin, whetladive or dead, derived from th
metabolism of live organisms.

Colombia —
eéDecision 391 of
the Andean
Community

Derivatives Body gotten by the transformation of another.

Madagascar

Submissions provided by Parties following WG-ABS 3

Derivatives: Biochemical information originatingp the action of genes in livin
organisms, sought or utilised for its actual orgmbial value, which holds specif
characteristics, special molecules or indicatianddscribe them and which requ
a major transformation or technical-industrial use.

gCosta Rica
c
re

“Derivatives: although frequently referred to imt@rial transfer agreements and
some national laws, because derivatives do noagofinctional units of heredity,
they do not fall within the definition of “genetiesources” in the Convention on
Biological Diversity and are therefore outside sitepe of the Convention.”

Canada

Derivatives of a biologic resource “may include tfgr of the organism, extract
exudates/ metabolic products, DNA, chemical
compound(s) or compound complexes or the semistjatierivatives or fully
synthetic derivatives based on the natural comp@)risolated from the organis

(live or dead) etc” and any plausible improvememgréof by further scientifi¢

innovation etc

isaslate fractions, single

sindia

M

Existing definitions found in other relevant agreenents and not referred to
above

Derivatives includes, but are not limited to, astitution maintaining documente
collections of living and/or preserved plant acawss for purposes such
scientific research, conservation, sustainabledisplay and education.

dCommon Policy

assuidelines for
Participating
Botanic Gardens
on Access to
Genetic Resource
and Benefit-

sharing
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Derivatives is a product developed or extractednfra biological resource;
derivative may include such products as plantstias, oils, resins, gums, protei
etc

aOAU Model Law
ns

Derivatives: something extracted from biologicadagenetic resources such
blood, oils, resins, genes, seeds, spores, potidrtte like as well as the produg
derived from, patterned on, or incorporating matafed compounds and/or gene

5 Agreement on

adraft ASEAN
tEramework

Access to
Biological and
Genetic
Resources,
February 2000

Something extracted from biological and geneticoueses such as blood, oil
resins, genes, seeds, spores, pollen and thetdiken from or modified from
product.

sPhilippines

1 Executive Order
247 (1995) and
Department of
Environment and
Natural Resources
Administrative

Order 96-20
(1996)
“Derivative”, in relation to an animal, plant or other organisneans any part, National
tissue or extract, of an animal, plant or othermaaigm, whether fresh, preserved| dnvironmental
processed, and includes any chemical compoundeatkefiom such part, tissue pManagement:
extract; Biodiversity Act
2004, South
Africa

“Derivative” refers to a substance/material extracted or t&ken wildlife such as
but not limited to blood, saliva, oils, resins, gengums, honey, cocoon, fur, tann
urine, serum, spores, pollen and the like; a comgodirectly or indirectly
produced from wildlife and/or products producednfravildlife and wildlife
products;

Implementation of
ilRules and
Regulations of
Republic Act No.
9147 ; Wildlife
Resources
Conservation and
Protection Act,
2004

The Philippines

“By-product or derivatives” refers to any part taken or substance extraatech
wildlife, in raw or processed form, which includauféed animals and herbariu
specimens;

Republic Act No
m9147: Wildlife
Resources
Conservation and
Protection Act,
2001

The Philippines

PROVIDER Suggestions provided by experts
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“Provider” means any individual or organization, ettier governmental or no
governmental, that acquires genetic resources dvatiwes from a Participatin
Institution with its consent.

nExpert from
jChina

“Provider” means the competent authority in the rdop that grants access
genetic resources or any other legal entity empegvby the said authority to ma
available to the authorised requesting party sasnpiehe genetic resource or of
derivatives and knowledge, innovations and othsoe@iated intangible elements.

xpert from
[ uba
€
ts

The definition of provider should include local commities and reflect th
acquisition of their consent. Moreover, the conaaptraditional knowledge an
community practices should be included in the diédin.

e Expert from
dEthiopia

“Provider” means the authority designated by thevigling country to provide
access to genetic resources

> Expert from
India

“Provider” means any individual, organization, gooar community with legitimaté
custody to make genetic material accessible fouiaittpn. There may be a need
distinguish between primary (as the original prevg) and subsequent providers.

2 Expert from
tdligeria

The Convention on Biological Diversity applies tates. States are responsible
comply with its provisions and, if necessary, enagtslation for this purpose. Th
Guidelines are voluntary and, from some of the epts used, would seem to al
apply to entities, for example a company or a neseastitution, which are ng
States.

Although the State can be a provider of genetiousgses, in the context of th
Guidelines a “provider” would be referred to as therson or institution o

community which physically gives or allows accessbtological materials from

which genetic resources will be used.

oxpert from
ePeru
SO

t

e
r

“Provider” means any entity that makes availableegie resources for users.

Expert from
Poland

“Provider” means any entity that makes availat@eagic resources to users.

Expert from
Switzerland

PROVIDER Submissions in response to decision VII/I®

Provider of intangible component®erson who through an access contract
within the framework of this decision and of compéntary national legislation
authorized to provide intangible components assediéo genetic resources or
by- products.

abdlombia —

sDecision 391 of

tthe Andean
Community

Provider of biological resourcegerson authorized within the framework of t
decision and of the complementary national legistatto provide biologica
resources containing genetic resources or its todyets.

his

Provider: Natural or juridical person providing genetic nesmes to user(s) undé
generally determined conditions.

21ICzech Republic,
annex to the EC

submission
Provider The entity authorized to provide genetic matercal traditional| Madagascar
knowledge for various uses, that is supposeditaiatl the access to resources to

the lowest cost and condition the access in allsparency.
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Provider. means any individual or organization, whether egamental or nont

governmental, that providggnetic resources.

United Kingdom,
Royal Botanic
Gardens, Kew,
annex to the EC
submission

Provider. natural person or legal entity who is responsildessess or own
material containing genetic resources that areptirpose of the access. Suppli
are also the people or groups of people (Indigemouscal communities) that af
responsible for traditional knowledge.

sAmigos de la
biterra — Costa Ricé
e

1

In the particular context of the commercializatmfivegetable seedlings (plants
legumes) and materials for the multiplication ofgetables other than see
(Directive 92/33/CEE of the Council of the Europé#mion), “provider” is defined
as “ any physical person or entity which carriesprofessionally at least one of t
following activities related to the multiplicatiomaterials or vegetable seedling
reproduction, production, protection and/or treattmand commaialization”.
However, the notion of provider is not includedalhdirectives.

dErance, annex t
dhe EC submissior

ne
JS:

N

Submissions provided following WG-ABS 3

Provider: Physical or legal person who owns, spomsible for or possesses goc
in which biodiversity genetic resources are corgdjror is the owner of associat
traditional knowledge who can authorize their useor compliance with lega
procedures established within the national legah&work.

pd3osta Rica
ed
|

“Provider” means the Competent National Authorityhov has legal and/q
administrative authority of the country providirftetobject to grant access to tk
object.

rEthiopia
nat

Provider: any individual or organizations, whethgovernmental or no
governmental who are authorized to provide genetterial subject to relevat
international and national legislation/ regulation.

nIndia
nt

Existing definitions found in other relevant agreenents and not referred to
above

Provider means any individual or organisation, Wbetgovernmental or nor
governmental, that provides genetic resources oivateres to a Participatin
Institution

-Common Policy

j Guidelines for
Participating
Botanic Gardens
on Access to
Genetic Resource
and Benefit
Sharing

USER Suggestions provided by experts

“User” means any entity which collects, obtains atherwise acquires geneti&xpert from

resources to conduct scientific research and dpwetat on these genet
resources, to commercialize the findings of thisierstific research an
development, or to supply other entities with thgseetic resources.

icChina
|

“User” means a physical person or legal entityt theguires an authorisation
access a genetic resource or to its derivativesaagcknowledge, innovations a

other associated intangible elements, receivinggxchange for the use of these

tExpert from
Cuba
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resources, benefits of monetary and non-monetdoyrea

The definition of “user” should also include a dhition where a legal and natur
person make use of the genetic resources and assbtiaditional knowledge.

aExpert from
Ethiopia

“User” means any individual, agency/organization r oinstitution

receiving/authorized to receive genetic resouroesify kind of use.

Expert from
India

“User” means any entity that legitimately acquiessd uses genetic resources
their derivatives.

@&xpert from
Nigeria

Although the State can also be conceived as aimsére context of the Guideline
the “user” could be understood as any person ditutisn or community which
makes use of genetic resources in one way or andthe problem lies not so mug
in who actually uses genetic resources but theistahich will be given to thg
different types of users. For example an indigermmmunity as a user of gene
resources will certainly not be subject to the d¢timdls set for a company, botan
garden or research institution which accesses agd genetic resources. Stron
conditions should be set in place for users who @ag of a commercial g
industrial enterprise.

It is clear that all countries are users of genstgources. However, those whe
industrial and research and development capaatiesconcentrated could beat
stronger burden in relation to potential user messuo be devised in order
ensure CBD objectives are met, particularly witljarels to benefit sharing.

General comment on the user - provider concegdtshel Guidelines are to rema
as voluntary in nature, it makes more sense tarm develop these Guidelines
true and effective assistance for institutionsglbtypes) who are in the process
developing their ABS policies. If we consider thai@lines in a broader conte
and take into account that many or most biodiwemsith countries have alreag
developed ABS drafts or even regulations, thereaataally limited benefits an
guidance which they might offer these countriesh# Guidelines focus on ho
countries which regularly use genetic resourceshtigiplement measures
ensure the ABS obijectives of the CBD are met, tihenfocus would be differen
and we might still want to see the Guidelines ageting Contracting Parties. A
this is in essence not the case - except for ampaa of the Guidelines — it i
suggested that they are targeted to user and mmvigls institutions, countrie
companies, communities, etc.

sExpert from
Peru

h
lic
ic
per

re
o
n

as
of

d

t,
y
W
0
t

S

S
S

“User” means any entity, which collects, obtainsatherwise acquires geneti&xpert from

resources to conduct scientific research and dpwetat on these genet
resources, to commercialise the findings of sdientesearch and development,
to supply other entities with these genetic resesirc

icPoland
or

“User” means any entity which collects, obtains aiherwise acquires fror
providers genetic resources to conduct scientifit development on these geneg
resources, or which commercialises the findingsthi§ scientific research an
development, or which supplies other entities whhse genetic resources.

nExpert from
tiswitzerland
d
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Submissions provided in response to decision
VI1/19B

User. Natural or juridical person requesting genet&orgces for research, breedi
or education; if not agreed otherwise.

nGzech Republic,

annex to the EC
submission

User. The entity that exploits the genetic materialsammercial or research ends

5.Madagascar

User and interested partyerson who request access - whether a natursbmper
legal entity, national or foreign- interested intahing access to genetic resour
or traditional knowledge. This person will obtaipersonal and consequently ng
transferable right.

ceerra —Costa Rica

Amigos de la

n-

The termauser or product are generic terms, which appears several timadange
number of texts in different sectors without bethgfined in any of these (e.g
Code de la Consommation, Code de la santé publique)

France, annex t
.the EC submissior

N

Submissions provided following WG-ABS 3

User: any individual or organization, whether goweental or non governmentg
who is legally enabled to access and use genetiurees and/ or associated TK
a declared purpose of utilization of the genetsotgces or TK as per the terms g
conditions agreed to the provider of genetic resesirand/ or TK throug
fulfillment of the Prior Informed Consent (PIC),r=dit sharing and other terms a
conditions stipulated in the MAT or MTA

llndia

\nd
h
nd

or

Existing definitions found in other relevant agreenents and not referred to
above

User means a legal or natural person that utilaes benefits from plant genetid=AO International

resources and related information

Code of Conduct
for Plant
Germplasm
Collecting and
Transfer, 1995

STAKEHOLDER Suggestions provided by experts

“Stakeholder” means an individual, organization gmoup whether formal o
informal, affected by, or with an interest in, ttivities relating to the acquisitio
use or supply of genetic resources or their devigat Stakeholders involved
conservation and the granting of collecting perraitdl prior informed consent fg

individuals such as landowners, indigenous peoptassl communities, farmer
and non-governmental organizations. Stakeholdersh sas these are ofte
described in law relating to access and benefitisha

N

)
access may include relevant departments of govemraal authorities, private

S
2N

r Expert from China

n
r

(As given by Common Policy Guidelines for Partatipg Botanic Gardens ¢
Access to Genetic Resources and Benefit Sharing).

nExpert from
Nigeria

The Common Policy Guidelines makes an interestistgof those who might b
considered stakeholders. Again, the problem isseomuch who are regarded

having interests with regards to access and geregaurces but the conditions and
e

status of these different stakeholders. The sthikean indigenous community a

o Expert from Peru

certainly not the same as those of a company.

as
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“Stakeholder” means any entity that is involved am affected by, or with a
interest in, the activities relating to conservafi@cquisition and utilization @
genetic resources and the sharing of benefitsgrisom their utilization

nExpert from
fPoland

“Stakeholder” means any entity that is involvedan affected in its use of genet
resources by, the collection or other acquisitibgemetic resources, the utilizatiq
of theses resources and the sharing of benef@mgrirom their utilization.

icExpert from
rswitzerland

Submissions provided in response to decision VII/B

Stakeholder: Subject involved and/or interested in study, coretéon and
utilization of genetic resources.

Czech Republic,
annex to the EC
submission

Stakeholder Participants in a contract

Madagascar

Stakeholder: means an individual, organization or group wheth@mal or
informal, affected by, or with an interest in, teivities relating to the acquisitio
use or supply of genetic resources. Stakeholae@vied in conservation and th
granting of collecting permits and prior informednsent for access may inclu
relevant departments of government, local autles;tprivate individuals such g
landowners, indigenous peoples, local communitasyers and non-government
organizations. Stakeholders such as these are désaribed in law relating t
access and benefit-sharing;

United Kingdom,
nRoyal Botanic
1éGardens, Kew,
dannex to the EC
Asubmission

al

o)

Submissions provided by Parties following WG-ABS 3

Stakeholder: An individual, organization or grougether formal or informal
affected by the activities relating to the acqiosit use or supply of genet
resources. Stakeholders involved in conservatioth e granting of collectin
permits and prior informed consent for access majude relevant departments
government, local authorities, private individualsch as landowners, indigeng
peoples, local communities,
Stakeholders such as these are often describedvirelating to access and bene
sharing.

farmers and non-govemal organizations.

. India
c

of

ofit

Existing definitions found in other relevant agreenents and not referred to
above

Stakeholder: means an individual, organization or group whetlfiemmal or
informal, affected by, or with an interest in, ttivities relating to the acquisitio
use or supply of genetic resources or their devigat Stakeholders involved
conservation and the granting of collecting perraitdl prior informed consent fg
access may include relevant departments of govemraeal authorities, privat
individuals such as landowners, indigenous peoptassl communities, farmer

Common Policy
nGuidelines for
nParticipating
yBotanic Gardens
eon Access to
sGenetic Resource

and non-governmental organizations. Stakeholdexs as these are often describeahd Benefit

in law relating to access and benefit-sharing; Sharing

“Stakeholder” means- National

(a)a person, an organ of state or a community conteegblin section 82( 1)(a); | Environmental

or Management:

(b) an indigenous community contemplated in section}§gyj; Biodiversity Act
2004, South

82.(2) “... Africa

(a) A person, including any organ of state or comityy providing or giving acces
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to the indigenous biological resources to whichapplication relates;
and

(b) an indigenous community-

() whose traditional uses of the indigenous bialat resources to which th

application relates have initiated or will contribuo or form part of the propose

bioprospecting; or
(i) whose knowledge of or discoveries about thdigenous biological resources
which the application relates are to be used fempttoposed bioprospecting.”

to

Ex SITU COLLECTION Suggestions provided by experts

“Ex situ collection” means managed, documented biologicatenal maintained
outside their natural habitat in conditions othertin situ..

Expert from
China

“Ex situ collection” means a collection of genetic resoarceaintained outsid
their natural habitat, under conditions differawinfi thosan situ.

pExpert from
Cuba

Input by the expert from Ethiopia relevantew situcollections is included unde
section Il on “Additional terms to be included time use of terms”, in paragrap
114 and 115.

rExpert from
h&thiopia

“Ex-situ collection” means any collection of genetic resasr conserved outsid
their natural habitats.

eExpert from
India

Biological material or genetic resources maintaioatside the natural habitat.

Expert from
Nigeria

“Ex situ collection” refers to any type of biological calteon maintained unde
artificial or semi artificial conditions and outsidhe natural habitats where t
actual materials, animals, plants, etc. colleceuegally live and reproduce.

It is suggested that the concept is clear in thenab colloquial context in which it

is regularly used, that probably no definition ésjuired and that the term is almg
self explanatory.

rExpert from
hPeru

bSt

“Ex situ collections” means maintenance of biological mateoutside their
original or natural environment, in conditions atbigenin situ
“Collection” — the material gathered by the act adilecting is termed &
collection.
“Ex situ” — out of place not in the original or natural eowment e.g. seed
stored in a gene bank.

Expert from
Poland
;|

The list of terms should be kept as short as ptessibd should make use of t
existing terms as defined in the Convention of 8gital Diversity. Several of th
terms are sufficiently clear in the context of firevisions in which they are foun
or their ordinary meaning is used. Hence, the Wwalhy terms do not require arn
further elaboration:

a) Ex situcollection;

b)Voluntary nature.

xpert from
witzerland

-

e
d
y

Ex situ collection means managed and properly documenidglor preservec

Expert from




UNEP/CBD/WG-ABS/4/7
Page 20

biological material (e.g., whole organisms, seegfsores, germplasm, isolatedlkraine
genes, and any other parts and/or substances d&lvat denetic and other basic
biological properties of the original organisms)imtained in conditions other than

in sity, i.e. outside of the natural habitats of the oirgrms concernedEx situ
collections originate from intentional activitiesf oman, as opposed
unintentionally introduced alien species, or speaiaturally spreading outside th¢
original (natural) area of distribution.

CommentThe expression “Outside their natural habitassSémewhat vague. Su
a definition could include, for example, unintemidly introduced non-nativ
(alien, adventive) organisms, which spread outs$iar original (i.e., “natural”)
ranges. Thus, it would be useful to emphasize nbentional character ax situ
collections.

Technically speaking, sonex situcollections are not always “living” (e.qg., isolat
genes or frozen samples), but they still have #semtial biological features of tk
original organisms, and may be used in studiesuitidation of genetic resources

Ex situcollections should be properly maintained, managetidocumented.

d
e

Submissions provided in response to decision VII/B

Ex situ collection- Collection of genetic resources conserved outhefr natural
occurrence

Czech Republic
annex to the EC
submission

“Ex situ collectioh a collection of genetic material for agricultureaintained
outside their natural habitat”.

EC submission -
Council
Regulation (EC)
No 870/2004 of 24
April 2004
establishing a
Community
programme on the
conservation,
characterization,
collection and
utilization of
genetic resources
in agriculture and
repealing
Regulation (EC)
No 1467/94,
Article 3 h)

“Ex situ collection” means a collection of plant genetic resourcesfdod and
agriculture maintained outside their natural hdbita

France - definition
from the FAO
International
Treaty on Plant
Genetic Resource
for Food and
Agriculture
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Ex situ collection The conservation of constituent elements of dgjmlal diversity
outside their natural habitat.

Madagascar

Ex situ collectionnmeans managed, documented biological material aiagd in
conditions other thaim situ.

United Kingdom,
Royal Botanic
Gardens, Kew,
annex to the EC

Submissions provided following WG-ABS 3

Ex situcollection: Any systematic collection of specimegparts or organs of ther
living or dead, representative of plants, animafs n@croorganisms. Theg
collections may be, among others, herbariums, nessebotanical gardens, se
banks, germplasm banks, zoos, aquariums, in sitgezwation centres, collectid
of microorganisms, fungi or arthropods or collectiof other materials o
propagation.

nCosta Rica

Ex-situ collection: Collection of components of biologiadiversity outside thei
natural habitats

r India

VOLUNTARY NATURE Suggestions provided by experts

“Voluntary nature” means that there is no applaabbligation.

Expert from
Cuba

Refer to paragraph 13 of this document under “sjgecomments on some term
provided by the expert from Germany.

S'Expert from
Germany

Made without external compulsion.

Expert from
Nigeria

“Voluntary nature” is used only in Article 4(a) aralready provides its ow
definition, i.e. to be used to “guide both userd providers of genetic resources
a voluntary basis”.

nExpert from
oRoland

The list of terms should be kept as short as ptessibd should make use of t
existing terms as defined in the Convention of 8gital Diversity. Several of th
terms are sufficiently clear in the context of firevisions in which they are foun
or their ordinary meaning is used. Hence, the Walhgy terms do not require arn
further elaboration:

h&xpert from
eSwitzerland
d

y

a) Ex situcollection

b) Voluntary nature.

Voluntary nature Qualification of an act makes freely without cvast. Expert from
Madagascar

Submissions provided following WG-ABS 3

Voluntary nature: Free decision to carry out aatiagion or act. Decision taken hyCosta Rica

consent, in conformity or with the assent of theya

Voluntary nature: Any action done without any ewr#drinfluence, pressure ¢or India
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inducements

ADDITIONAL TERM(S)
FOR CONSIDERATION

Suggestions provided by experts

Ex Situ condition

In situ condition

In-situ and ex-situ are conditions and forms
conservation of genetic resources. It is t
suggested to defineeX-situcondition instead oéx-
situ collection” and definén-situ condition.

The terms could be defined as follows:
“Ex-situ conditiorf means a condition in whic

pfExpert from
highiopia

N

genetic resources are conserved and found outside

their natural habitat.
“In-situ condition” means a condition in which

a

genetic resource is found its eco-system or natural

habitat.

Prior Informed Consent

The guideline refers to consent without defining
The definition could be developed based on rele
provisions of the CBD.

EExpert from
vatthiopia

“Entity” means any natural or legal person; 3
community; any government or any body plag

Erﬁ/ pert from
"Poland

under its authority; any organization, regardlegs o
weather this organization is governmental or non-

governmental; regional and international agricaltur

research centres, regional plant genetic resources

networks as well as relevant inter-governme
agencies such as FAO.

ntal

Entity

“Entity” means any natural or legal person or i
plurality thereof; any government or local
indigenous community; any body placed
government under its authority; or any organizat

ir@’xpert from
O§,vitzerland
by

on

regardless of whether this organization |is
governmental or non-governmental.
Submissions provided in response to decision
VI1/19B

Access to traditional No definition provided Brazil
knowledge associated to
genetic resources
Bioprospecting No definition provided Brazil
Utilization of genetic No definition provided Brazil
resources
Country of origin of Country of origin of genetic resourcethe country] Colombia

genetic resources

who possesses genetic resources iimsitu
conditions, including those that after being insth
conditions are now found iex situconditions.

4%
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Submissions provided following WG-ABS 3

Biological resources

“Biological resources” includes genetic resourg
organisms or parts thereof, populations, or angmg
biotic component of ecosystems with actual
potential use or value for humanity.

dsthiopia
th
or

Bioprospecting

Bioprospecting: Any activity that involves surv
and/or documentation of biological resources

associated traditional knowledge, and/or their U
thereof

yndia
and
ses

Biotechnology

Biotechnology means any technological applicat
that uses biological systems, living organisms,
derivatives thereof, to make or modify products
processes for specific use.

idthiopia
or
or

Biotechnology: every application that ug
biological resources, alive organisms or its deeg:
for the creation or modification of products
processes for specific uses

elslexico

Biotechnology collection
with commercial purposes

Biotechnology collection with commercial purpos

to obtain or to gather forest biological resourt®s

produce chemical compounds genes, protg
secondary compounds, molecular structu
metabolic processes, and other results, with liverg
purposes (Ley General de Desarrollo Fore
Sustentable)

pdlexico
D
ins,
res,
At
stal

Country of origin

“Country of origin” means the country whig
possesses a biological resouirtaitu.

HEthiopia

Ecosystem

“Ecosystem” means a dynamic complex of pla
animal and micro-organism communities and tk
non-living environment interacting as a functiol
unit.

rfEthiopia
neir
nal

Ex-situ conservation

“Ex-situ conservation” means the conservation
components of biological diversity outside th
natural habitats.

&ithiopia
gir

Genetic material

“Genetic material” means any material of planEthiopia

animal, microbial or other
functional units of heredity.

origin  containir

g

Genetic resource

“Genetic resource” means genetic material of ac
or potential value.

tueethiopia

Genetic resources: genetic material of real
potential value (LGEEPA)

Forestry genetic resources: Seeds or organs
forest vegetation that exists in different ecosyste
whose generic name is forestry germoplasm
from which are dependable the inherit factors
reproduction (Ley General de Desarrollo Fore
Sustentable)

blexico
from
and

and
stal
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Direct interested party

Physical or legal person, national or foreign,
terested in obtaining an access permit to bioditye
genetic resources present in the country.
interested party may act through
representation.

le

{dosta Rica
S

This
yal

Local Community

“Local Community” means a human population i
distinct geographical area within a country orvim t

n BEthiopia

or more countries with its biological resources,
innovations, practices, knowledge, or technologies

managed partially or completely under its o
customs, traditions or laws.

wn

Object

“Object” means a specimen of a specified biolog
resource or any modification thereof, or any part
genetic or biochemical components deri
therefrom, whether incorporated into any ot
organisms or not. “Object” also means a speci
component of the knowledge or technology o
local community, whether that specified knowleg
or technology is imbedded in a specimen o
biological, including genetic, resource or not.

ciathiopia

ed
her
fied
f a
ge
f a

Country providing genetic
resources

Country providing genetic resources: Country th@bsta Rica

provides genetic resources obtained from in
sources, including populations of wild a
domesticated species, or genetic resources ex
that may or may not originate from this country.

situ
nd
situ,

Person

“Person” includes a natural or juridical person.

higpia

Prior Informed Consent

Prior informed consent: Procedure through wh
the State, private owners, or local and indigen
communities, upon disclosure of the informat
required, consent to access to their genetic ress
or to the intangible element associated to them
the basis of mutually agreed terms.

i€osta Rica
ous

on

ur

., on

Prior Informed Consent (PIC)” means the cong
given by the provider and/or concerned lo
community or local communities, as the case I
be, to the recipient's or a third party’s acc
application that shall contain complete and aceu
information regarding the aim of, anticipat
activities on, ad expected results from, the obje
and the anticipated impacts of the results.

dathiopia
cal

nay

2SS

rat

ed

Recipient

Recipient means the natural or legal person
seeks, or who has been granted, access to an (

whthiopia
pbject

or objects.




UNEP/CBD/WG-ABS/4/7
Page 25

Result Result means the product, process or item Ethiopia
information that the recipient obtains from usihg t
accessed object.

Scientific Collection Scientific Collection: activity that consists ineth Mexico
capture, removal or temporary or permanent

extraction of biological material from the wild i
non commercial purposes to obtain scientific
information, to gather a data, or to expand sdienti
collections (NOM-126-SEMARNAT-2000-Colecta
Cientifica)

Il. GENERAL COMMENTS ON USE OF TERMS

The following are general comments related to thee“of terms” provided by Parties and
relevant organizations, in accordance with reconttaan 3/2 of the third meeting of the Working
Group, in preparation for the fourth meeting of Werking Group on Access and Benefit-sharing.

A. Parties
Canada

“We continue to consider it premature for the serat to prepare a glossary of definitions in
advance of decisions about an instrument within tiegotiations on access and benefit-sharing.
Typically one defines a term once the nature andert of that instrument is known. Nevertheless, a
ABSWG-3, we did not object to the preparation gl@ssary, as we thought it might serve the purpdse
understanding the diversity of views and approaches that same spirit, we offer guidance to the
secretariat in the preparation of the glossary.

We recommend that terms not be included in a gigsshere they have no meaning other than
the ordinary meaning of the term: e.g., “voluntaature”, “access”. This will simply overburdereth
glossary and be of little assistance.

We recommend that the glossary note the sourcaerhg such as the Convention on Biological
Diversity (e.g. “genetic resources’eX sitl), or an instrument such as the Bonn Guidelines.

Similarly, the glossary should also indicate thatre are terms which are only likely to be
defined or have their meaning clarified in the eomtof material transfer agreements (MTAs). Such
terms would include “benefit-sharing”, “commercmdtion”, “derivatives”, “provider”, “user”,
“stakeholder”. Users of the glossary must be awéhterms like these whose definition or meaniny ma
vary depending on the context in which the terfioisd.

As regards the term “derivatives”, we recognizé thé is one of the most controversial topics
before us. However, while we encourage their sicly, as per the Bonn Guidelines, in specific
contracts between users and providers, we areeo¥itw that they do not fall within the scope oé th
Convention on Biological Diversity.

Under the Convention, Article 2 provides a defunitiof “genetic resources” as “genetic material
of real or potential value.” “Genetic material’defined as “any material of plant, animal, micedlor
other origin containing functional units of hergdit Combining the two results in a definition as
follows: “any material of plant, animal, microbiat other origin, containing functional units ofredity
[and are] of real or potential value.”

Canada is therefore of the view that derivativesukhnot be included in an international regime
under the CBD as they are outside the scope afdfirition of genetic resources.

If “derivatives” are to be included in the glossame ask that the following be included:
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“derivatives: although frequently referred to iraterial transfer agreements
and some national laws, because derivatives deaomdgin functional units of

heredity, they do not fall within the definition ¢§enetic resources” in the
Convention on Biological Diversity and are therefautside the scope of the
Convention.”

European Community (EC)

“The European Community and its Member States wbkedto take this opportunity to re-iterate the
content of their previous submission under thisiit&his can be found in page 24 of the information
document (UNEP/CBD/WG-ABS/3/INF/1). Furthermores wontinue to support the request to the

Executive Secretary to prepare a glossary of defims used in relation to access and benefit sgarin

Mexico

“We consider that the reach of the definitions nme$tr exclusively to the legal interpretation of
the legal instrument to be negotiated, without ymtgle and independent of the technical or legal
definitions existing in national legislations.

Not all terms currently under consideration areessal for the negotiation process of the
Regime. Therefore, more work is needed to iderdifig develop only those definitions that will be
essential for the Regime. Particular attentiorushbe given to those that define the reach angesod
the regime. This work will be best carried out whmncrete elements of the regime are analyzed and
not out of context.

The definition of derivatives, as mentioned befaseey for the Regime, since it is determinant
for the scope. However, it is perhaps best to veorkt from the perspective of what constitutesa af
genetic resources.

Based on the above, presented hereby are some défmitions that are currently in use in the
Mexican legislation,

a. Biotechnology: every application that uses dgadal resources, alive organisms or its
derivates for the creation or modification of prottuor processes for specific uses (LGEEPA)

b. Scientific collection: activity that consists the capture, removal or temporary or permanent
extraction of biological material from the wild Withon commercial purposes to obtain scientific
information, to gather a data, or to expand sdientbllections (NOM-126-SEMARNAT-2000-Colecta
Cientifica)

c. Biotechnology collection with commercial purpesto obtain or to gather forest biological
resources to produce chemical compounds, gendggimspsecondary compounds, molecular structures,
metabolic processes, and other results, with livergburposes (Ley General de Desarrollo Forestal
Sustentable)

d. Genetic resources: genetic material of replodential value (LGEEPA)

e. Forestry genetic resources: Seeds or orgams fiooest vegetation that exists in different
ecosystems, whose generic name is forestry gersoplnd from which are dependable the inherit
factors and reproduction (Ley General de Desarifediestal Sustentable)

There is an Access Law initiative in Mexico curtgninder analysis in Congress. Its current
draft contains additional definitions on this issue

B. Organizations

The International Union for the Protection of Newariéties of Plants (UPOV)
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“UPOV has not developed any views on whether aolilii terms need to be considered, but
would draw attention to the fact that the UPOV Gamtion has defined the terms “breeder”, “breeder’s
right” and “variety” in the 1991 Act and would hagencern that any use of these terms with a difitere
definition would cause confusion.

(Extract from Article 1 of the 1991 Act of the UP@bnvention)

“Breeder” means the person who bred, or discovaretldeveloped, a variety; the person who is
the employer of the aforementioned person or who dmemmissioned the latter’'s work, where
the laws of the relevant Contracting Party so mteyior the successor in title of the first or
second aforementioned person, as the case may be.

“Breeders right” means the right of the breedewjled for in this Convention (1991 Act of the
International Convention for the Protection of Neéarieties of Plants).

“Variety” means a plant grouping within a singletdmtical taxon of the lowest known rank,
which grouping, irrespective of whether the comdis for the grant of a breeder’s right are
fully met, can be defined by the expression ofdharacteristics resulting from a given genotype
or combination of genotypes; distinguished from ather plant grouping by the expression of at
least one of the said characteristics and considese unit with regard to its suitability for bgin
propagated unchanged”

PhRMA

“With respect to the invitation to submit informari on “other relevant definitions” of the terms
listed in the Notification, PhARMA does not beliethat any of the listed terms are used as “termertf
in the pharmaceutical or biotechnology sectors. rddeer, PhARMA is not aware of any express
definitions within these sectors.

At the session of the Working Group in Bangkokajipeared that some participants held the
view that the listed terms are “undefined” becathsy were not expressly defined in the Convention o
its acquis As we understand the law of treaties, the viewncorrect. Article 31 of the Vienna
Convention on the Law of Treaties provides thamterre given their “ordinary meaning ...in their
context and in the light of its object and purpbsedn other words, these terms are given their
“dictionary” meanings that are most relevant in tomtext of the Convention. Consequently, all terms
used in the Convention are defined to have thalinary meaning. No further definition is needed
unless the drafters intend to use the word in an@aother than its ordinary meaning.

Given the lack of express definitions of the listedns in the Convention, any glossary of the
terms used in the Convention ordtsquismay only explain the ordinary or dictionary defioit of these
terms, until the Parties agree to amend or suppiethe Convention or itacquiswith regard to these
terms. Definitions from other sources (e.g. regicagreements, national laws) that do not refleet th
ordinary meaning of the terms as used in the Cdiosemre not relevant. Moreover, in our view,st i
premature to define these terms expressly untihtitare of the obligations in any internationalimeg
on access and benefit-sharing are established.”



