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1 Introduction

Introduction to the workshop

UTE FEIT
Federal Agency for Nature Conservation

Early in this year Germany has generated the studgrs of Genetic Resources in Germany”. The ob-
jective of the study was to identify German usdrgemetic resources and their level of awareness co
cerning the access and benefit-sharing mechanisker ihe CBD. As the main part of this study a syrve
was conducted which analyzed the current involveroédifferent user sectors within the ABS process.
To increase the users’ level of information and r@wass Germany built up an internet based informa-
tion platform on ABS. A short presentation of tlesults of the user study and the structure of 8w n
ABS Website (www.abs.biodiv-chm.de) was given dgiime workshop.

In the follow-up process of the user study the id@a born to initiate sectoral user workshops hnimg
together experienced users and users who are gvitirdevelop corporate policies and codes of canduc
for their sector.

In the Bonn workshop on access and benefit-shalpngember 8-10, 2005, we started with two specific
user sectors: the ex-situ collections, represeimt¢his meeting by the botanic gardens and theeroad
research community. Both of these two specific@schave in common that they contribute an enor-
mous service regarding the implementation of th©CB

Biodiversity research is one of the fundamentatpnelitions for the conservation and sustainableofise
biodiversity. Therefore the CBD underlines in itst.20 and 12 that biodiversity research and measure
for the ex situ conservation should be promotefuilfd the three objectives of the CBD.

This basic concern also finds its expression in Bosn Guidelines on access and benefit-sharing

adopted in 2002, where one can find in Paragraphth&é special terms and conditions should be

established to facilitate taxonomic research fan-acommercial purposes. Concerning a prior informed

consent system, Paragraph 34 states that spee#igsnof taxonomic and systematic research should be
taken into consideration.

The need for the practical implementation of thgsecific requirements was confirmed during the work
shop through different presentations of projectd statements of academic researchers on experiences
from their practical work. The presentations unided the expectations to find facilitated and cl&BS
conditions for the research and conservation seatfioich are, nevertheless, in line with the basi&SA
principles. An important request was here, thatdbmands expressed in the Bonn Guidelines concern-
ing biodiversity research should also be taken atwount by the CBD parties within their nation&3\
laws.

For the implementation of the two main principléshe ABS Mechanism: “Prior informed consent” and
“Mutually agreed terms”, transparent national ABgulations, which are able to show a clear way to a

l...
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legal access permit, are indispensable. Neverthelgsto now many mega diverse countries have no
ABS laws in place. Therefore, it still can be quatehallenge for a scientist from a foreign coumtho
wants to collect biological material to identifyt,the government or stakeholders level, whose gunse
required or, inter alia, who has authority to négeton behalf of the indigenous and local comniesit

In opposite to no rules are very restrictive AB$su In some countries, we find national ABS laws
which are so restrictive, that even local sciestizave difficulties with collecting biological maia,
which is vital for research into biodiversity.

Three presentations of our workshop expressed sdrtteese problems for research and conservation,
addressing ABS regulations from Bolivia, Brazil éneru.

Facing this situation, the workshop aimed to idgntiays and means for facilitating biodiversity
research and conservation while safeguarding ABSigions.

In the past, some users of genetic resources haxedaped their own ABS policies, either individyall
or jointly, including whole sectors. During the Wehop there were several presentations on ABS
policies concerning the two user groups of the Biot&ardens and the Academic Research community.

With regard to our first specific user group, that@hic Gardens, two successful ABS policies whigh a
already in place where presented: the Code of Gurafutthe International Plant Exchange Network and
the Principles on Access to Genetic Resources an@fig-Sharing.

The Principles and the IPEN Code of Conduct areneet. They are already some years in place and
have been presented at several international ngsetBut to increase the trust in such instruments i
necessary to always guarantee a transparent priocestgher developments. Therefore the presematio
dealt with current practical issues, further potisgs and limits of these instruments. An impaita
aspect of the workshop was that we shared thigrrdtion and discussed it with representatives of
biodiversity rich countries.

From among the second specific user group of thekstop, the Academic Research community, me-
chanisms for compliance with ABS were presentedhgy Canadian Academic Research Community.
Some Canadian universities and professional asgwtsehave developed codes of ethics for conducting
genetic research.

Another promising ABS initiative from the academésearch sector were the Swiss ABS tools for aca-
demic research. The ABS tools have just been dpgdl@and are not yet in place, but they should be a
helpful practical instrument for scientists to implent the ABS provisions.

Additionally there were presentations and statementfunding criteria for biodiversity researctstde-
guard compliance with the CBD within projects irvelping countries.

The application of corporate policies and codesarfduct can increase the provider countries’ tiust
their partners, because these instruments oftea thevpotential to safeguard also the compliandle wi
ABS provisions. The use of codes of conduct or &S sectoral policies can therefore reduce the
need for other compliance procedures. Controlhaeisms which apply to the early stages of research
and development can be established at lower coatsthose which take effect in later phases. Frrthe
more corporate policies and codes of conduct haeebtential to alleviate uncertainty and decrehse
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transaction costs for users and providers. Thesefexisting institutional ABS policies, as they wer
presented, are worth examining as potential meshanifor incorporating new access and benefit-
sharing policies and facilitating compliance witle tABS provisions.

In this sense, the workshop facilitated fruitfusclissions and an in-depth exchange of a lot ofinew
formation within the two user sectors and througg dialogue with representatives of the mega dévers
countries.

This workshop report with its results and recomnagioths will be made available at the fourth meeting
of the Ad Hoc Open-ended Working Group on ABS.






Access to Genetic Resources and Benefit-Sharing werdthe Convention on
Biological Diversity, the Bonn Guidelines and the Mgotiation of an Inter-
national Regime on Access and Benefit-Sharing

OLIVIER JALBERT
Deputy Executive Secretary of the CBD Secretakiamntreal

One of the three fundamental objectives of the @atien on Biological Diversity is to promotéhé fair
and equitable sharing of the benefits arising duthe utilization of genetic resourcegrticle 1).

Access to genetic resources and benefit-sharingsjARs been at the heart of the work of the Conven-
tion since 1999. At its fifth meeting in 2000, tBenference of the Parties established an open-ended
working group on ABS with the mandate to developdglines and other approaches to implement
article 15. This led to the adoption of the Bonrid&lines on Access to Genetic Resources and Fdir an
Equitable Sharing of Benefits Arising out of théitilization by the Conference of the Parties in 200
(COP-6) and, subsequently, to the current mandateled by COP 7 (2004) to negotiate an internationa
regime on access and benefit-sharing.

To give you an overview of the work on access atkfit-sharing, | will examine successively:

. The Basic provisions on ABS and background;

1. The Bonn Guidelines;

Il. The negotiation of an “international regime” on ABS
V. Measures already in place at the national level.

I. Overview of ABS Provisions

Several provisions of the Convention establishgiaeeral principles that should govern access tetgen
resources and benefit-sharing.

The main substantive provisions on access and ivehefing are contained in Article 15 (access to
genetic resources). Other provisions are also aeke\Article 16, paragraph 3 (access to and trarcffe
technology that makes use of genetic resourcesigl&d9, paragraph 1 (participation in biotechmgdlo
cal research on genetic resources) and paragrégtcss to results and benefits from biotechnaod)gie
In addition, Article 8(j) addressester alia, the sharing of benefits arising from the utiliaat of
traditional biodiversity-related knowledge.

Article 15 reaffirms the sovereign rights of State®r their natural resources. This is the coroeesof
the work on access and benefit-sharing. As a carsex of this principle, the authority to determine
access to genetic resources rests with the natgmedrnments and is subject to national legislatibn
also establishes a number of general principlesoalfigations relating to access to genetic rescauacel
benefit-sharing, which flow from the basic pringplThese are:

= Parties have an obligation to endeavour to creatditions to facilitate access to genetic resour-
ces and shall not impose restrictions that run tuo the objectives of the Convention;
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Access, where granted, shall be on mutually agreruas;

Access to genetic resources shall be subject ttioe informed consent of the Contracting

Party providing such resources;

Scientific research on genetic resources providedther Contracting Parties shall be under-
taken with the full participation of such Partiexlawhere possible, in the territory of such Par-
ties;

Parties have an obligation to take legislative, iatbtrative or policy measures to ensure the fair
and equitable sharing of the results of researdhdawelopment and the benefits arising from the
commercial and other utilization of genetic resegrwith the Contracting Party providing such

resources; and

Such benefit-sharing shall be on mutually agreedge

Article 8(j) addresses the maintenance and promatfdraditional biodiversity-related knowledgenas
vations and practices. This issue is closely rdlédeaccess and benefit-sharing and, as such, lveuat
integral part of any international regime on ABS Alrticle 8(j), Parties to the Convention undertaok

Respect, preserve and maintain the knowledge, atiamns and practices of indigenous and local
communities embodying traditional lifestyles reletéor the conservation and sustainable use of
biological diversity;

Promote their wider application with the approvatlanvolvement of the holders of such know-
ledge, innovations and practices;

Encourage the equitable sharing of the benefignayifrom the utilization of such knowledge,
innovations and practices.

To implement this provision, the Conference of Btagties has adopted a programme of work involving a
number of initiatives, which are complementaryhe work on access and benefit-sharing. They include
notably:

The development ofus generissystems for the protection of traditional knowlepg

Guidelines for social, cultural and environmentapact assessment for developments in lands
traditionally occupied by indigenous populationsdwn as the Akwe Kon Guidelines);

The development of a code of conduct for reseactifities in lands traditionally occupied by
indigenous people.

As regards technologies based on genetic reso(bt#echnologies) both Articles 16 and 19 of thenCo
vention underline the need to promote priority asc® such technologies by Parties providing geneti
resources, as well as the sharing of the resutisbanefits arising from biotechnologies based ugen
netic resources provided. In this respect, Pastiesequired to:

16

Take legislative, administrative or policy measusgth the aim that Parties, in particular develo-
ping countries that provide genetic resources paogided access to and transfer of technology
which make use of those resources, on mutuallyeaigterms, including technology protected by
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Take legislative, administrative or policy measutegrovide for the effective participation in
biotechnological research activities of Partiepeeglly developing countries, which provide ge-
netic resources for such research [Article 19(1)];

Take practicable measures to promote and advamngetypmlaccess by Parties providing genetic
resources, on a fair and equitable basis and onaltyiagreed terms, to the results and benefits
arising from biotechnologies based upon genetiouess provided [Article 19(2)].

Il. The Bonn Guidelines on ABS

The Bonn Guidelines on access and benefit-shargmg wegotiated by a subsidiary body (Open-ended
Working Group on ABS) in 2001, and were subseqyedbpted by the sixth meeting of the Conference
of the Parties, in May 2002 (decision VI1/24). Thae currently the only instrument on ABS developed
under the Convention. | will focus on the contehthe Guidelines and the possible gaps.

The Guidelines are intended to:

provide governments and stakeholders with a trapgpdramework to facilitate access to ge-
netic resources and ensure fair and equitablershafibenefits;

provide guidance to Parties in the developmentoéss and benefit-sharing regimes;

inform the practices and approaches of stakeholdeA8S arrangements;

provide capacity-building to guarantee effectivgat@ation and implementation of ABS arrange-
ments; and

promote the adequate and effective transfer of gpate technology to Parties providing ge-

netic resources.

Some of the key features of the Guidelines thalt eaihtribute towards the effective implementation b
Parties, Governments and other stakeholders gbrihvésions of the Convention on access and benefit-
sharing include:

The definition of the roles and responsibilitiesnational authorities and of users and providers
of genetic resources in the implementation of AB&regements;

The participation of stakeholders in the developnaer implementation of ABS arrangements;
The identification of steps in the access and beskéring process;

The definition of the basic requirements for, alehents of, mutually agreed terms and benefit-
sharing; and

The identification and establishment of measureste implementation of the guidelines and
ABS arrangements.

Obligations of users of genetic resources are setnoparagraph 16(b) of the Guidelines. They ae a

follows:

Seek prior informed consent prior to accessing tignesources;
Respect customs, traditions and values of indigeamal local communities;
Respond to request for information from indigenand local communities;
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= Use genetic resources for purposes consistent thithterms and conditions under which they
were acquired;

= Obtain new prior informed consent for uses othantthose for which genetic resources were
acquired;

= Maintain relevant data, especially documentary evig of prior informed consent and informa-
tion concerning the origin and use, and benefitsray from such use;

= Endeavour to carry out their use with the partitgraof the providing country;

= Honour the terms and conditions regarding acqumeterial when supplying genetic resources
to third parties;

= Ensure the fair and equitable sharing of beneiitsluding technology transfer to providing
countries, arising from commercialization or othee of genetic resources;

In addition, paragraph 16(d) of the Guidelines pdes that Parties to the Convention should take
appropriate legal, administrative, or policy measuio ensure that users under their jurisdictianpty
with prior informed consent of the Party providiing resources and the mutually agreed terms onhwhic
basis access was granted. These measures include:

= Mechanisms to provide information to potential gsen their obligations regarding access to
genetic resources;

= Measures to encourage the disclosure of the cowofitoyigin of the genetic resources and asso-
ciated traditional knowledge in applications foteitectual property rights

= Measures aimed at preventing the use of genetauress obtained without the prior informed
consent of the Party providing such resources

= Cooperation between Parties to address allegethgefnents of access and benefit-sharing
agreements;

= Voluntary certification schemes for institutionddibg by rules on access and benefit-sharing;

= Measures discouraging unfair trade practices;

= Other measures that encourage users to complypwathsions under subparagraph 16(b).

The Bonn Guidelines also include special featuoestdxonomic and systematic research. Indeed, the
need to avoid creating obstacles to taxonomic getématic research was recognized in paragraph 11(l
of the Guidelines, which addresses the objectivéiseoGuidelines:

“Taxonomic research, as specified in the Globalohaxny Initiative, should not be prevented, and pro-
viders should facilitate acquisition of material 8&ystematic use and users should make availabile- al
formation associated with the specimens thus obthin

Particular requirements of taxonomic and systenrasearch are also highlighted in several otheli-sec
ons of the guidelines (paragraphs 16(b) (viii), 38(f), 42(e) and 44(f)). For example, paragraftb}l

(viii) related to the obligations of users providgmt: “....Special terms and conditions should be
established under mutually agreed terms to fatglitaxonomic research for non-commercial purposes.”

18
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As has been often said, the Bonn Guidelines amuadsfirst step to assist with the implementatién o
the ABS provisions of the Convention; however ottmechanisms may be needed to further assist with
the implementation of these provisions.

Developing countries generally feel that more ndedse done to ensure that users of genetic ressurc
meet their obligations under the Convention a®sein Articles 15, 16 and 19. Although the Bonni-Gu
delines provide useful assistance in the developwienational systems for regulating access to tene
resources and benefit-sharing in provider countsesne are of the opinion that the guidelines db no
sufficiently address the obligations of users ohaj& resources in ensuring the fair and equitable
sharing of benefits arising from the use of genetgources. Another concern of developing countries
relates to access to judicial remedy once genesources have left the provider country in situetio
where genetic resources have either been illegaltgssed or when there has been a breach of thgsacc
and benefit-sharing arrangement. Other importastids such as the recognition and protection of
traditional knowledge also deserve further consitien.

[ll. International Regime on ABS

The ink was barely dry on the Bonn Guidelines wieerers at the World Summit on Sustainable Deve-
lopment, in September 2002, called for tmedotiat[ion] within the framework of the Convemtion
Biological Diversity, bearing in mind the Bonn Gelithes, an international regime to promote and safe
guard the fair and equitable sharing of benefittseng out of the utilization of genetic resourcesee
paragraph 44(o) of the Johannesburg Plan of Impiéatien).

At its seventh meeting, the Conference of the Padiecided to mandate the Ad Hoc Open-ended Wor-
king Group on ABS to negotiate an internationalimegon ABS with the aim of adopting an instru-
ment/instruments to effectively implement the pstoams of Article 15 and 8(j) of the Convention. The
terms of reference of the Working Group adoptedhsy Conference define the process, nature, scope
and potential elements of the regime.

(1) Process: The Working Group is required to elaborate and tiagthe nature, scope and ele-
ments of the regime drawing dnier alia, an analysis of existing legal and other instrumanisational,
regional and international levels relating to ABScluding: access contracts; experiences with their
implementation; compliance and enforcement mecha)jiand any other options.

(i) Nature: The international regime could be composed of @nmore instruments within a set of
principles, norms, rules and decision-making praces, legally binding and/or non-binding.

(iii) Scope: The regime will cover access to genetic resouacesbenefit-sharing in accordance with
the relevant provisions of the Convention as weltraditional knowledge, innovations and practices
accordance with Article 8(j) of the CBD.

(iv) ElementsThe terms of reference establish a long list efrents to be considered by the Wor-
king Group. The following are of particular intetes

= Disclosure of the origin/source/legal provenancgerietic resources and associated traditional
knowledge in applications for intellectual propetights;
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= International certificate of origin/source/legabpenance;

= Recognition and protection of the rights of indiges and local communities over their traditio-
nal knowledge associated with genetic resources;

= Relevant elements of existing instruments and @eeg including TRIPS and other WTO agree-
ments; WIPO conventions and treaties; and the riatemal Convention for the Protection of
New Varieties of Plants.

IV. Disclosure Requirements & International Certifi ~ cate of Origin

One of the key issues to be addressed to ensur&@aithand equitable sharing of benefits is that of
monitoring and ensuring compliance with nationgjiis&ation of the provider country and the terms and
conditions of access, by users of genetic resouiaes measures have been proposed with this in:mind

(1) An international certificate of origin, souroelegal provenance of genetic resources

(2) The disclosure of country of origin of genetiesources and the source of relevant traditional
knowledge in applications for intellectual propetights.

The idea of an international certificate of origimirce/legal provenance has been proposed by aemumb
of “mega-biodiverse” countries. The proponentshi$ iconcept argue that such a certificate, accompa-
nying genetic resources, would ensure transparandytraceability and provide a guarantee that legal
requirements in the country of origin have beefilled. It has generally been described as a type o
passport or permit that would accompany the gemegiterial along its life cycle and could be vexdfiat
various points of that cycle, including during tqgplication for intellectual property rights foventions
based on genetic material or related traditionaWkedge. It would, therefore, ensure legal ceriafot
users of genetic resources and provide assuram@es\iders that their resources are used in campd
with relevant legal obligations.

The idea of disclosure of the country of origingaetic resources in applications for intellectora-
perty rights has also been proposed by a numbeowitries as a means to ensure compliance with prio
informed consent and benefit-sharing agreementsuber of countries have in fact already adopted
legislative measures requiring the disclosure afnty of origin and/or evidence of prior informedne
sent and mutually agreed terms in applicationsrii@lectual property rights (Costa Rica, Decisi@®1
and 486 Andean Pact, Venezuela, India, Denmarkptrggome of these requirements are contained in
national patent law regimes (India, Egypt and Daknd he legal consequences of non-compliance vary
from refusal to grant patents and the nullificatafrpatents where granted (Decision 486 Andean; Pact
Venezuela; India; Peru, Egypt), to criminal santigDenmark, Norway).

The Conference of the Parties, at its sixth megtimgted Parties and Governments to encourage the
disclosure of the country of origin of genetic nesmes and associated traditional knowledge in agpli
tions for intellectual property rights, where thébfct matter of the application concerns or malsesof
genetic resources or associated traditional knayddd its development, as a possible contributmn t
ensuring compliance with prior informed consent #gr@lmutually agreed terms on which access to those
resources and related traditional knowledge wastgda
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Further analytical work has been carried out byWrald Intellectual Property Organization (WIPQO) on
disclosure issues at the invitation of the Confeeeof the Parties in order to examine the possjlili
including the disclosure requirements in appropriaternational agreements. Different views havenbe
expressed with respect to the characteristics @i awdisclosure requirement. For example, no causen
has been reached with respect to the nature of ®dibclosure requirement, whether voluntary or-man
datory, or with respect to the legal consequent€ésilare to comply with such a requirement.

Implementation at the national level

A number of countries, mostly but not exclusivalgyveloping countries as providers of genetic resour
ces, have taken legislative measures to implenéinteal5 of the Convention. Currently, the Secriata
database comprises national legislation of 29 ¢@stSuch national measures address a rangeuekiss
including (i) the granting of prior informed conseoy competent national authorities, (i) mutually
agreed terms and benefit-sharing arrangementesa@greements, and (iii) intellectual propegiats.

However, the development of national measures hasep difficult for a number of developing
countries due to a lack of national capacity.

In addition, a number of countries, as users okgeresources, have put in place complementary mea
sures to support compliance with prior informedsant of countries of origin of genetic resourced an
mutually agreed terms. To date, these initiativégehgenerally focused on awareness raising, informa
tion exchange and gathering, policy developments inoentive measures, including the development
and implementation of institutional policies anddes of conduct on access and benefit-sharing by
stakeholder groups. As an example, in countrieh as Denmark and Sweden, access and benefit-
sharing requirements are to be met as a preregd@ithe public funding of research and developgmen
projects.

Elements common to a number of legislations in jol@vcountries:

In the countries surveyed, an application for asageast be made to the competent national authiority
order to obtain access to genetic resources. Thwe@nt national authority has the responsibility o
evaluating the application for access to genesouieces. However, a majority of the measures @so r
quire the prior informed consent of the relevarthatrity or resource provider in the geographicaaar
where the genetic resources are found. These spuoviders are generally indigenous and local-com
munities or other relevant stakeholders (Costa,Ritsdawi, South Africa).

Most national frameworks also require an accesseagent setting out mutually agreed terms for access
and benefit-sharing. Generally, access agreemants o be approved by the competent national autho-
rity. However, some measures provide that the achis to be negotiated between indigenous and loca
communities or any relevant stakeholder and thdiapy (Art. 82(3) South Africa Biodiversity Act).
Most of the measures require that standard clabsescorporated in the contract (Bolivia, South
Africa). Such clauses include the geographical areare the genetic resources are to be accessed, th
guantity to be accessed, the purpose of the acmedthe duration of the contract.
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Access and benefit-sharing regimes address intedleproperty rights to varying degrees (Brazil,y&u

na, India, Peru, Philippines, Venezuela). A nhumitifemeasures consider intellectual property rights i
the context of benefit-sharing through the shadhgpyalties (Costa Rican regulations impose obidgya

to pay up to 50% royalties). Besides the Andeart Bauantries, only a limited number of countries
include specific requirements for the disclosureiidin of genetic resources and traditional knalgke

in intellectual property rights applications (BfazCosta Rica, India, Denmark, Norway, Egypt).
However, certain countries, including some thatehaet yet developed specific measures related to
access and benefit-sharing, have addressed the @sdlisclosure through their patent legislation
(Denmark, Egypt, Norway).

Among the Scandinavian countries, Denmark has edvisand Sweden and Norway are currently revi-
sing - their respective national patent laws ineoitd accommodate the disclosure requirement. Denma
incorporated a new provision in its Patent Law tesjuires patent applicants to provide information
the origin of the genetic resources used in thentien for which a patent is sought. In cases af-no
compliance, no sanctions are provided in the patgstem; however, under criminal law, sanctions are
established for the provision of false informattorpublic authorities (Act No. 412 of 31 May 2000).

Issues in national implementation:

A number of issues arise in the implementationaifamal and regional regimes on ABS. For a humber
of them solutions will need to be found at the itatiéral level. How they are resolved will have liop-
tions not only for the effective implementation rwdtional legislative regimes but also for the aechie
ment of the objectives of the Convention in theddi

Monitoring of Compliance

One of the key issues in national implementatioth& of monitoring compliance with national legisl
tion and the terms and conditions of access. Thbl@m is at two levels. In the first instance, aitbh a
number of legislative regimes have established amisins for monitoring, inspections and verification
(Australia, Costa Rica, Philippines), experience tlamonstrated limited resource capacity of Govern-
ments to monitor all bio-prospecting activities hiiit national jurisdiction. In the second instangegb-
lems arise in cases where the genetic resourceslétithe country. Some legislations rely on réipor
requirements imposed on users in order to trackptiance with the terms and conditions of access (An
dean Pact Decision 391; Venezuelan; Philippingg} in this context that the idea of an internadio
certificate of origin/source/legal provenance hasrbconsidered. Such a certificate, accompanying-ge
tic resources, would ensure transparency and toditgand provide a guarantee that legal requinetme
in the country of origin have been fulfilled.

Enforcement Problems

Difficulties also arise with respect to enforcemeéntases of non-compliance with legislative reeuir
ments in provider countries or with contractualigétions. The capacity of provider countries tooeoé
their legal requirements will largely depend on hadsms for access to justice and the availability
administrative and judicial remedies in foreignigdictions. Information provided by Parties so ifadi-
cates limited experience in this regard with disgutlating to ABS.

Intellectual Property Rights
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Intellectual property rights have been at the aeotdncidents of unauthorized access to and unlawf
appropriation of genetic resources and relatedtioadl knowledge. There is continuing debate owho
existing IPRs regimes could be made more suppoofivetional ABS regimes. A number of pioneering
countries now require the disclosure of countryigin and/or evidence of prior informed consend an
mutually agreed terms in applications for IPRs (&dRica, Decisions 391 and 486 Andean Pact, Vene-
zuela, India, Denmark, Egypt). Some of these requénts are contained in national patent law regimes
(India, Egypt and Denmark). The legal consequenéern-compliance vary from refusal to grant pa-
tents and the nullification of patents where gredn(@ecision 486 Andean Pact; Venezuela; India; Peru
Egypt), to criminal sanctions (Denmark, Norway)s@osure requirements would support ABS arrange-
ments more effectively in those cases where theyart of both national patent laws and the int@sna
nal IPR regime.

Lack of & Disparities in National Legal Regimes:

The uneven development of ABS frameworks amongid?atb the Convention creates problems of
implementation at two levels. First, for countrieghe same bio-geographic region legislative defie
cies in one or more countries are likely to undeerihe ABS objectives of other countries where tiene
resources are transboundary. The harmonizatioagiélative requirements within such regions isdher
fore a prerequisite for effective national implertaion. In this respect, regional and sub-regianal
struments can play an important role in establghiniform standards. Secondly, countries with usérs
genetic resources under their jurisdictions wilkd@¢o take appropriate legislative measures inrciae
support and buttress the ABS regimes of providentries. Such measures could include disclosure re-
quirements in patent applications; access to jestiaod administrative and judicial remedies in sasfe
breach of legislative or contractual obligations.

Scientific research

While on the one hand, the need to facilitate axdes research purposes has been recognized, on the
other hand there is concern that resources injit@dtessed for research purposes through facilide
cess procedures may end up being used for comrheraiposes without the consent of the provider
country and consequently without the sharing ofefieh The challenge ahead lies in the development
of appropriate measures to ensure, on the one lhatino impediments to research are created by
cumbersome access procedures and, on the otherthahgroviders receive fair and equitable begefit
from the use of their genetic resources.

Next steps

The next meeting of the Open ended Working Groupdated to negotiate the international regime on
ABS will be held in Granada, Spain, in 30 Januarg February 2006. The Working Group will report to
the eighth meeting of the Conference of the Partwbsch will be held in Brazil, in March 2006.

23






Users of Genetic Resources in Germany: Awarenessarfcipation and Posi-
tions regarding the Convention on Biological Diveriy

CARMEN RICHERZHAGEN, SABINE TAUBER & KARIN HOLM-MULLER
University of Bonn

1 Relevant background of the study

The growing loss of biological diversity during teehties led to an increased perception in theedev
loped countries that it was necessary to implemedsures for the conservation of biological divgrsi
Mostly undeveloped countries which are rich in bvedsity also showed interest in the conservatibn o
genetic resources; they called, however, upon theldped countries to take a share in the resulting
costs. Those countries with potentially commergiahetic resources indicated that they would not be
willing to provide any more genetic resources fomenercial use without some kind of reward. These
demands and the understanding of the developedreeaithat the conservation and provision of biélog
cal diversity requires compensation for the coestof origin, resulted - after four years of negiins -

in the adoption of the CBD at the United Nationsnféoence on Environment and Development
(UNCED) in Rio de Janeiro.

The entry into force of the agreement resulted frewa legal framework for the contracting partieshef
CBD regarding the provision and use of genetic weses. The governments of the user countries are
also facing new challenges due to the CBD regulatidrticle 15 of the CBD contains the general
conditions concerning ABS. The following obligatfonf the users (companies and institutions which
utilize genetic resources) result from the CBDcies 15.3 to 15.7. The users have to acknowledge th
sovereign rights of the countries of origin in aamjtion with their genetic resources. Extractiod ase

of genetic resources may only take place afteripusvapproval, which is based on factual knowledge
(“prior informed consent”) and takes place on “naltylagreed terms” (MAT). Furthermore, scientific
research should be conducted to the greatest egtessible in the country of origin of the genetic
resource and with the participation of the ContractParty. The benefits resulting from any use of
genetic resources should be shared with the cowfitoyigin on MAT and in a fair and equitable way
(CBD Art. 15).

Even though the CBD is an international agreemetwéen the governments of the contracting parties,
the regulations have a significant impact on thersi®f genetic resources who are residents of these
countries (ten Kate and Laird 1999, p. 293). Thepoasibility of the governments of user countries t
take part in the implementation of the ABS concegtives primarily from the formulation of Article
15.7 of the CBD. Governments are requested to lestabhdequate administrative, legal, and political
measures, in order to guarantee the implementafiéBS according to the CBD. The CBD articles do
not contain precise suggestions or guidelines Herrealization of the ABS, either at the level loé t
governments or at the user level.
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The Bonn Guidelines on access to genetic resoumcdshe fair and equitable sharing of the benefits
arising from their utilization, which were laid daviby the Conference of the Parties in 2002, speb#y
CBD regulations of Article 15 about ABS of genetsources as recommendations for action. However,
the Bonn Guidelines are not legally binding.

In the last years demands on user countries haae égressed more explicitly, urging them to stamd

for the implementation of the CBD regulations on\Bn their Cancun Declaration, the so-called Like-
Minded Megadiverse Countries emphasized the faat,they do not consider themselves capable of en-
forcing ABS without the support of the user cowdriTherefore they call for the creation of anrimae
tional regime, which induces user countries to a#d@® adequate measures for the realization of ABS
according to the CBD (Like- Minded Megadiverse Ciigis 2002).

The idea to develop an international regime wagpted at the World Summit on Sustainable Develop-
ment (WSSD), held 2002 in Johannesburg, and subséguncluded as an objective in the final report.
The CBD members are requested to negotiate amatienal regime to promote and safeguard the fair
and equitable sharing of the benefits arising ftbeutilization of genetic resources (WSSD 2002)44
This means that today users of genetic resources teabe considered and involved even more as im-
portant actors in the development of compreherisiegnational conservation concepts.

The knowledge about users of genetic resourceimény is very limited. It is assumed that the grou
of users is heterogeneous regarding level of inddion and awareness, channels of information, ways
and problems of acquisition of genetic resourcaffe2ntiated information about the target group is
important for the development and implementatiorstoategies to increase users’ participation in the
process.

2 Objectives of the study

The study is based on a survey of potential usiegeimetic resources in Germany and on the anatysis
the collected data. The objective of the studynne hand to identify German users and their lefel
information, experience and positions regardingrégailations associated with the agreement antien t
other hand to raise awareness about the CBD. Frerader perspective the survey offers the oppdytuni
to communicate experiences and problems with thgtutional framework, to indicate levels of infor-
mation and information deficits and to offer sudgges for the improvement of the implementation.
Users’ perspectives and experiences should bedmmesi in the development of negotiating positions.
Thus the survey makes it possible for users toalgtparticipate in the CBD process.

Another objective of the study is to analyze instemts (so-called “user measures”) which aim atan i
creased integration of users into the CBD procadsaastronger user obligation to the goals of tB®C
Most of them are discussed in the CBD process mapaits already being applied. These instrumemts ar
to be tested for their acceptance among usersdier ¢o derive recommendations for the developmént o
future user participation concepts. Based on thesdts determinants of users integration are ddriv

The study should provide an informative basis ferr@an and European policy makers in further CBD
negotiations and in the implementation of interoradil obligations at national level. Additionallyist to
establish a basis for a stronger integration ofsusethe developments associated with the CBD.
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3 Methodology

574 companies and institutions from different taiggrtors have been identified and contacted. Tihe s
vey took place in August and September 2004. Thgetasectors were determined through the study
»The Commercial Use of Biodiversity, Access to ganeesources and benefit-sharing®, of ten Kate und
Laird (1999), a communication from the Commissioriite European Parliament and the Council on the
implementation by the EC of the Bonn Guidelinesaoness to genetic resources and benefit-sharing un-
der the Convention on Biological Diversity, as waglthrough expert interviews.

The sectors pharmacy, botanical medicine, cosmgilest breeding, pest control, horticulture, cosme
tics, and biotechnology were identified as the mniefgvant users in Germany and the European Union.
Public and semi-public institutions which use geneg¢sources for research in the area of agriceytur
pharmacy, biotechnology are only partly concernéith e CBD regulations, because usually the are
non-commercial users. However, botanic gardendanemms and gene banks are important institutions,
receiving material from different parts of the wbriThey collect, conserve and distribute genetic
material and have to follow CBD procedures whenuaatg material. As intermediaries they play an
important role as link between the provider couiatngd the commercial user.

Most addressees are members of the main sectariatisos. It was attempted to include all potential
users in the survey.

The questionnaire is divided in five parts. Theveyrbegins with the classification of the partit¢ipg
company or institution. Questions concern the seaffiliation, the kind of use, the origin and typé
genetic material, results of the utilization of géa resources in terms of product developme ntagoudi-
cations of patent and plant protection rights basedyenetic resources. The second part of the yurve
focuses on the users’ experience and difficultigh e acquisition and use of genetic resourceistlaa
reasons for not using genetic resources. The gartddeals with the users’ levels and channelsifofi
mation concerning the CBD and the associated régofaand institutions. These insights can be used
for the development of more efficient informatiamdgparticipation concepts. The penultimate seation
the survey addresses the users’ positions on amndgarticipation in the CBD process. The inforroati
helps to develop strategies to increase the usavelvement in the CBD process. The last part on
evaluation, perspectives and company data focubedevelopments of the use of genetic resourags an
on company and institution data which are rele¥anthe evaluation.

4 Users of genetic resources

An important result of the study by ten Kate anitd #1999) is that the majority of users conceraesl
insufficiently informed about the CBD and its adated legal framework regarding the use of genetic
resources. Some of the companies do not know wh&BB regulations are relevant to them or not.

Positive attitudes towards the CBD are most comamnng those companies which are already partici-
pating in the political process. Among other thilgs following expectations from the CBD are being

expressed: the improvement of legal security feués of access and use of genetic resources, ard mo
clearness in questions of property rights to genesources. From some users’ point of view the CBD
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can assist in developing guidelines for best ptacth the use of genetic resources, thereby tagklin
image problems of the user sector.

The users’ experiences with the impact of the CB®ih 1999 to a more critical attitude towards the
CBD. The problems and disadvantages users mentiargethe insufficient level of information, incon-
sistent implementation of access regulations bydifferent countries of origin, excessive bureaticra
expenses, unrealistic expectations on part of dlumtcies of origin regarding the sharing of bersefite-

lays in the research of biodiversity due to constsain the traditional mutual exchange of genaiate-

rial for research purposes, negative incentivesrésearch and development, and in general the dis-
advantage of high transaction costs due to comtpliceegulations.

Since then some users’ initiatives have been ésteddl. In the European Union initiatives of the dzur
pean botanic gardens (“Principles on access totigeresources and benefit-sharing for participating
institutions”) and collections of micro-organismidi{cro-organisms Sustainable Use and Access Regu-
lation International Code of Conduct”) exist.

5 Results of the survey

136 out of 574 addressed companies and institutesponded to the survey, which gives a returnahite
almost 24 percent. Of these, 67 respondents (ordyn&8 percent) consider themselves as users of
genetic resources in terms of the CBD.

The survey period (15/08/04-10/09/04) was rathertsiOnly one quarter of the addressees included an
employee identified as a person responsible focymament and use of genetic resources. Nevertheless
the return rate in written surveys can be expetdednge between five and 20 percent. Hence, therre
rate of 24 percent is satisfactory.

5.1 Identification of users groups

The largest number of questionnaires was sent tiweadees of the biotechnology and plant breeding
sector, but the return rates of these sectors wedmévely low. In the case of plant breeders tlesdcia-

tion of German Plant Breeders represents its mesrihehe CBD process. German plant breeders leave
the political discussion on the CBD to a great eite their association. This can explain the leturn
rate. The participation of ex-situ collections, #eetors horticulture, botanical medicine, univésiand
other research institutions is relatively high.tlhese sectors, except for botanical medicine aadtpl
breeding, the group of users is comparatively large

In order to differentiate user groups, company astitution data related to the size of the company
institution and the importance of genetic resouffoeghe work of the company or institution meashure
by the number of research and development (R&D)leyees, R&D budget and turnover were col-
lected. Questions addressed the share of emplay€&&D, as well as the shares of budget and turnove
in the field of genetic resources.
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The user group covered by the survey is dominatedntll and medium companies and institutions,
even though some large users are included as Thedl knowledge about small and medium-sized users
is very limited. The participation of this groupdsceptionally important.

The major part of the respondent users does naidenactivities in the field of genetic resouressthe
most important area of their company or institutidlowever the users which produced the largeseshar
in their turnover with genetic resources also havarge number of R&D employees working with gene-
tic resources and/or use a great share of thegarek budget in the field of genetic resources.

As expected, companies or institutions which speefarger share of their research budget in the fél
genetic resources, also have a relatively high mumobR&D employees in this field. Users with arsig
ficantly low or high share of research budget sjerthe field of genetic resources accordingly mirg
the lowest or highest category, respectively, rdiggrthe turnover by use of genetic resources.

The largest group of users applies genetic reseurcéhe development of marketable products. Appro-
ximately half of all users have already developestpcts by using genetic resources, and/or applying
for patents and/or plant protection rights. Foutitidnal users are currently in the process of gaio.

5.2 Experiences of users with acquisition and usé genetic material

Most of the users receive their material from trpdetners rather than collect or reproduce it tredves,
while collecting is reported significantly more @ftthan the reproduction of genetic material. Riers
from the countries of origin and from other cousdrconstitute the most important supply sourceslfor
sectors. “Own collecting” activities are carried @bove all by users at universities and otherarese
institutions, as well as ex-situ collections andradrom the field of biotechnology.

Most users directly approach providers in the coestof origin, establish co-operation in the coiast
of origin and/or contact ex-situ collections. Oféyv users obtain PIC before using of genetic resesir
or conclude MTAs with the country of origin.

The main reason for the survey participants, whagsified themselves as non-users, to not work with
genetic is that they have no use for them. Aparnfthat the relatively biggest problem reportedibgrs

and non-users is the difficulty to find an apprageiresponsible contact person for the arrangeofent
access modalities in the country of origin. Comgangth the users a higher share of non-users states
image problems as one reason for not using geregaurces. In the past, incidents where genetgares
ces were illegally obtained led to a negative immacthe image of using such material, as wellrathe
image of the users themselves.

Except for two individual cases in the sectors oitisulture and pest control, the respondents ah bo
groups - users and non-users - have not had difésuin gaining access to the genetic resourceékef
interest, and therefore do not consider it as sulbisti problem. This result contrasts the informmtdb-
tained in an expert interview that users in thélfef ornamental plant breeding face considerabbdp
lems when seeking access to genetic resources.

Only few respondents are able to give a statemetit® problem of excessive costs resulting fromeben
fit-sharing. This seems rather unexpected, singeectally commercial users often complain about
disproportionate expectations of monetary benéfirisg. The expert interviews, however, revealed th
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users support the idea of non-monetary benefitisgarhe survey result can be explained by theusval
tion of the question about the users’ awarenesbefCBD, which reveals that only few users actually
know the CBD and the meaning of benefit-sharing.

The same holds for the answers regarding problehishwesult from the strictness and complexity of
international regulations on ABS, as well as fromsuifficient knowledge about these regulations. rida
share of users and non-users does not make a stdtenthis context.

5.3 User awareness of current international framewdx of the use of genetic resources

The most relevant result of this section is thahynasers do not know the CBD exactly and consider
themselves insufficiently informed about internatib regulations about ABS. More than half of the
respondent users do not know the CBD at all. 26su@2 percent) approximately know it and only nine
(14 percent) exactly know what the CBD is aboutu§,ithe users are apparently aware of the lack of
information.

According to the study from ten Kate and Laird &svassumed that larger companies and institutions
tend to be better informed. The survey was not abteconfirm the assumption. Groups of users which
have a similar size and structure do not automtibave the same level of information. This resudts
obtained by comparing the levels of knowledge ali&BD terms (know exactly, know approximately,
don’t know) with the size and structure of the mjve companies and institutions (R&D employees,
research budget, and turnover). In all groups ifladsby these aspects, the majority of users atém
formed about the CBD. The number of survey pargiotp from each category of size, however, was not
large enough to support the conclusion that in Gegnmhe company and institution size generally oo n
correlate with the information level.

The examination of information level by sector fesin more explicit findings. Ex- situ collectioase
most familiar with the CBD, followed by universisieand other research institutions. The awareness of
survey participants from the private sector turasto be considerably lower.

The most important sources of information about@®BD include, in descending order, the internet, as
sociations and scientific journals. Firsthand infation from German authorities which act as Nationa
Focal Point and are involved in the internationBDCprocess is only consulted by few users. This con
firms the result observed by ten Kate and Laird ts®rs are often informed about the CBD through se
condary sources.

5.4  User participation in the CBD process

To the question whether or not the users so fasiden their interests to be represented in intevnat
negotiations on the design of the CBD, the ansdifar.

Only few users give suggestions on how to imprdnegrtparticipation in the CBD process. They propose
more decentralized information strategies, e.gintegration of many local contact points, sucthets-
nic gardens and an increased involvement of adsmtsa representing user sectors.
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In the survey users were asked about there attitodeards different ,user measures”, which are
political, administrative or legislative measure®rpoting users’ participation in the field of ABS,
encouraging compliance with the CBD criteria anshgpeurrently discussed on the international level.

In the study the following “user measures” are gésed:

= National Focal Point, which is a central informatipoint in Germany, which actively informs
users about access possibilities and conditiormdnider countries and assists in approaching
the competent authorities in these countries;

= Governmental assistance in the development andaéah of projects promoting co-operation
between users and countries of origin, and intrbdocof internationally standardized agree-
ments on ABS;

= Disclosure of the country of origin when applyiray &1 patent if the innovation is based on the
use of genetic resources;

= Corporate and institutional policies and codes aiduict: measures assist in the development
and implementation of ABS arrangements in compkanith the CBD

= Voluntary certification systems which verify prass of organizations related to acquisition and
use of genetic resources

= Certificates of origin: document the exchange aaddfer of genetic resources

Users consider instruments in form of services asermseful than measures regulating their handiing
genetic resources. The intensity with which useasunees interfere in their activities is also of onp
tance. Interferences of minor intensity are preféo those of high intensity. The suggestion tatdish

a central information point in Germany, which aetivinforms about access possibilities and condgio

in provider countries and assists in approachieddtter, is considered the most useful instrumeith

an approval of 90 percent. Most users also sughperidea of governmental assistance in the develop-
ment and realization of projects promoting co-operabetween users and countries of origin.

Many users also support other suggestions, paatiguthe introduction of internationally standaetiz
agreements on ABS, which reduce uncertainty ams$aetion costs for both, users and providers, amil
to co-operations in countries of origin. The disclie of the country of origin when applying foratent
developed by the use of genetic resources is ceresldvery useful by 40 percent of the users and
possibly useful by another 20 percent.

The positive acceptance of a certification systemather remarkable. Only one user reports imagke-pr
lems in the context of the use of genetic resources

The certification of origin, source and legal pmogace is probably the most unknown instrument and
considered more critically than other instrumengs,the number of approval still outweighs the sefs.

Apart from estimating certain instruments, someasigé/e their own suggestions on how to increase th
users’ commitment to CBD regulations. These sudgmestconcern the further involvement of associa-
tions and sector initiatives (e.g. botanical gagjen

Nine users actively take part in sector initiativésch deal with the handling of genetic resoureesfor
example the International Plant Exchange Network®.
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Development of use of genetic resources

Half of these companies and institutions beliew thhas become more difficult for German users to
gain access to genetic resources, since the CB&eshinto force. The majority of the users repaort a
approximately constant use of genetic resourceedime CBD entered into force. In future the impor-
tance of genetic resources for users will increase.

6 Integration of users in the CBD process: determin  ants and opportunities

The integration of users has to be increased péatiy in order to place the CBD process on a lange
informed basis and support the users’ compliancth wie CBD on part of the users. Integration
strategies should include user measures which &iemancreased participation of users in the CBD
implementation process and a stronger user obdigat the CBD goals. They should be accepted and
positively assessed by the respondents of the wurve

The heterogeneity of the users’ composition, thellef information, awareness and participatiord an
the users’ perspectives and concerns can be igghés the major determinants which have to beicons
dered by policy makers when developing strategiggamote the integration of users into the CBD-pro
cess.

= Heterogeneity: reasons for non-use by potentialsysifficulties of users, intention and results
(patents, products, etc.) of use, source and lefvieiformation and attitude towards user measu-
res are evaluated differently by each sector.

= Information and awareness: users of genetic ressuace poorly informed about the interna-
tional legal framework of access to and use of tiemesources and not familiar with CBD
terms. Users are aware of this deficit.

= Willingness to participate: despite the positivaleation of user measures user participation in
the CBD process is very low, especially in the agigvsector.

= Perspectives, expectations and concerns: genetimnges will continue to play an important
role in the future. The concerns regarding theoihiction of user measures and the associated
establishment of an international ABS regime sezivetsmall.

Opportunities for the increased user participatima improvement of national focal points and the
clearing house mechanism (CHM), promotion of coraflen and provision of standardized contracts,
monitoring of intellectual property rights applicats, development of corporate or institutionaligieks
and codes of conduct, establishment of a volurtartification system, and documentation and monito-
ring of the transfer of genetic resources.

= Improvement of national focal points and the clegfiouse mechanism: the national focal point
needs to gain stronger recognition and its respditigs should be extended not only to fulfil
the CBD obligations but also to create incentivesuser participation. The CHM should be used
for dissemination of information.

= Promotion of co-operation and provision of stan@aedl contracts: cooperation between users
and providers of genetic resources, and the ndtioo@petent authorities and national focal
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points can be improved through the support of mtsjeStandardized contracts can provide
transparency and certainty.

= Monitoring of intellectual property rights appligats: the disclosure of origin in intellectual
property rights applications can control compliamctn the CBD in the final stage of R&D. Us-
ers assume control responsibilities and are intedria the in the CBD process.

= Development of corporate or institutional policeesd codes of conduct: the application of cor-
porate policies and codes of conduct increases tusesparency and therefore provider coun-
tries’ trust in partners. Supporting the establishtrof corporate policies and codes of conduct
can be an important measure to enhance participafiaisers. Workshops can help to dissemi-
nate information on existing examples and suppartevelopment of new initiatives.

= Establishment of a voluntary certification systersuccessful certification system increases the
participation and reputation of users of genetgoueces. Already existing systems, e.g. EMAS,
need to be considered when developing a certifinatystem.

= Documentation and monitoring of the transfer ofegenresources: certificates of origin can alle-
viate uncertainty and complexity related to acdigisiand regulations. Certificates of origin can
be used as evidence of compliance for disclosuigin requirements. Again, already existing
control systems, e.g. CITES and IPPC have to beidered regarding their transferability.

7 Conclusions

Integration strategies have to be developed teas® the participation of users in the CBD impldimen
tion process. The heterogeneity of the user seittedevel of information and awareness, the wgliess

to participate and the perspectives and concemngrortant determinants which should be considered
for the design and implementation of these strategi

The group of users of genetic resources in Gerrigolyaracterized by its heterogeneous structurall In
target sectors and all size categories actual atehpal users could be identified. The sectorgedif
especially regarding the reasons for non-use dadrial users, the difficulties of users, the intemtand
the results of use, the source and the level ofmétion and the attitude towards user measures.

In general, users are poorly informed about CBD AB& regulations. The fact that many CBD member
countries have their own authorities (national fquaint and national competent authority) whichveer
as contact partners in questions of ABS is widelgnown, as well as the existence of CHMs for infor-
mation exchange.

The user participation in the CBD process is vewy,lespecially in the private sector. Only someligub
institutions, organized in sector initiatives, haleveloped policies and codes of conducts with geve
mental support. Nevertheless, users strongly stppeasures which address and alleviate the problem
of information and uncertainty and do not restifigtir activities. The actual level of participatiand the
willingness to participate differs by sectors ahdwdd be taken into account while aiming at a issn
user integration. Some sectors are already moreved in initiatives or more willing to participathan
other.
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In some sectors (e.g. plant breeding) associafiaysan important role regarding information dissem
nation and participation in the political procesdesthese sectors policy makers should especiaily
volve these groups. The respondents appear torpepen to CBD issues and the possible resultheof t
CBD process. The future concerns regarding usesunes and an international ABS regime seem to be
small. Users positively judge the user measureshvhie under discussion on the international level.
They consider instruments in form of services asenuseful than measures interfering in and requdati
their activities, but all measures are supported yajority of the respondents.

Awareness training, regarding both scope and coriérthe CBD, is essential to enable users to
adequately respond to CBD requirements. The derffandore information and the relatively high wil-
lingness to participate offer an entrance. Witlpees to this study the responsible authorities khase
this favourable atmosphere to contact users andré@esentatives.

We suggest authorities to integrate those chanofelaformation more efficiently which are already
being used predominantly. The internet, scienfdiernals and in particular sector-specific assamiest
appear to be the most suitable media. The usemsstiees presented the further involvement of aasoci
tions as an option to improve participation. An @&as is to be placed on the co-operation between
authorities and associations. It should be coneitl¢éo inform representatives of user sectors inkwor
shops about the context of the CBD. In turn thpoasible authorities can gain insight into the poss

of the associations. The transfer of informatiothi® actual user can be arranged by the asso@aiioa
decentralized basis. This way the process of indtion is significantly simplified for the users.

It is essentially important that the German foaaihp gains further recognition as contact partregar-
ding the CBD. Actual and potential users reporficlifties in identifying responsible contact parntse
when trying to find out about access modalities. &ve convinced that this problem in the context of
implementing ABS regulations can be alleviated bsasures on part of the user countries. The users
greatly supported the idea of the national focahipas central contact point in Germany, which inie
about possibilities and conditions of access irifpr countries, and assists in approaching reptasen
tives from the country of origin. Thus, we recomithén review if these suggestions can be includéal in
the tasks of the responsible authority. The CHIdtii6 unknown, but it could be developed to the onaj
information forum of stakeholders. Therefore itniscessary to inform users about its existence @and t
broaden its supply of information by e.g. a spec#fection on ABS issues or by the publication of
existing corporate policies and codes of conduct.

Apart from the problem to find appropriate contpeartners in the country of origin, the uncertainty
about the enforceability of contract contents rdigey access conditions has been identified by the
respondents as a further institutional problemhim ¢context of ABS. Continuous co-operation between
users and their authorities on one side and thatdes of origin on the other side, as well as déad
international agreements can help to reduce unnges of enforcement and complexities in initigtin
and negotiating, implementing, and controlling gubject matters of contract. Therefore users suippor
both, the idea of government sponsored projecdet@lop such co-operation and the introduction of
standard international agreements on ABS. In thwin interest user countries should support these us
measures.
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In single cases users report image problems reguitom the provision and use of genetic resources.
Whether or not users will continue to face imad#alilties which lead to restraints of use depeods
the kind of information which shapes the publicropin. The introduction of a certification systemigh
proves CBD-compliant conduct is considered usejusdéveral users. Existing certification system.(e.g
EMAS) should be taken into account for its develepmFollowing the example of the botanical garden
initiative the government can promote private seictitiatives to develop and establish certificat®ys-
tems or codes of conduct. An objective public delstiould be further facilitated by the provision of
information through the responsible authorities.

In order to support the compliance with the CBD odtments control and monitoring are necessary.
Through the users’ participation in certain measuhey can facilitate the application and impleraent
tion of control instruments. The disclosure of arigh IPR application provides a useful instrumemt
control the CBD compliance if the user of genetisaurces applies for an IPR. The EC directive en th
legal protection of biotechnological inventions hase immediately implemented in Germany in order
to create a legal basis for this measure and stigpamplementation. The import control of genatic
sources and a certificate of legal provenance altoabserve the movement of genetic resourceshand t
legal acquisition of the material. The suitabiliby already existing international agreement as for
example CITES and IPPC should be examined.

The user countries are challenged to increase éffents in the implementation of ABS regulatiofifis
requires the realization of measures to improvernf@mation level of the concerned sectors andgjse
as well as to integrate the latter more into theDgBocess. Germany and most user countries already
dispose of some instruments for the realizatiorthefse suggestions. Now it is essential to use the
existing institutional environment to an optimurriesx.
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2 Specific User Group I: Botanic Gardens

The International Plant Exchange Network (IPEN): Aninstrument of botanic
gardens to fulfil the ABS provisions
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VAN DEN WOLLENBERG'

1 Bonn University Botanic Gardens, Germaﬁysrboretum Kirchberg, Luxembour@,Botanic Garden of Munich,
Germany.' Botanic Gardens Conservation International, Regi@ffice of The Netherlands, Utrecht

1 Abstract

Botanic gardens have a longstanding tradition itemical and horticultural teaching and research.
Today, they also play an important role in enviremtal education, as well as in ex-situ and in-situ
conservation. Through this work, they contributgngicantly to the conservation of the world's
biological diversity, which is one of the three orapbjectives of the Convention on Biological Disity
(CBD). Sustainable use and the access and behefiag regulations of the CBD (8 15) are also of
special importance to botanic gardens.

In this context much work has been done by botgaitens towards the development of a model for
voluntary implementation of the CBD’s access andeffiesharing (ABS) provisions. Initiated by pilot
projects at Bonn Botanic Gardens on behalf of teenan Association of Botanic Gardens (VBG) and
funded by the Federal Agency for Nature Consermatim “International Plant Exchange Network
(IPEN)” was developed and adopted by the BGCl/IAB@asortium of Botanic Gardens in the EU. The
consortium supports the implementation of IPEN.

The base of IPEN is the registration of botanicdgas declaring their adoption of a common policy
(Code of Conduct), which is in compliance with girevisions of the CBD. This registration is limitexl
botanic gardens only. IPEN covers

= Transfer of living plant material from countriesarigin to botanic gardens

= Plant exchange between IPEN member gardens

= Supply of plant material to gardens and other tutins that are not member of IPEN
= Sharing of benefits arising from non-commercial (esg., basic research).

Exchange and supply within IPEN is only possiblerfon-commercial purposes. For commercial purpo-
ses, individual agreements between the countriesigih and the users are required.

By creating a system that is transparent to coemfproviding plant material, and by the inclusidémes
gulations for sharing benefits with these countdésrigin, it is hoped that IPEN will create caténce
in the work of botanic gardens worldwide and thasilitate their access to genetic resources. At the
same time it is intended to minimize bureaucracyplant exchange between botanic gardens within the
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scope of their traditional seed exchange. IPENnitéeto be an instrument to safeguard the conservati
work of botanic gardens.

2 Introduction

2.1 The role of botanic gardens in implementing th€BD and their link to ABS

Botanic gardens traditionally play a major rolepiant science, horticulture and education. In #st |
decades, they have also become important centrdgddiversity conservation and have acknowledged
the need to undertake a global mission for consiervarlhis was expressed for the first timeTime Bo-
tanic Gardens Conservation Strate@y CN-BGCS and WWF 1989) and refined and updaretthé light

of the CBD adnternational Agenda for Botanic Gardefi#&/yse Jackson et al. 1997, Wyse Jackson &
Sutherland 2000). Botanic Gardens Conservationrat@nal (BGCI) was considerably involved in the
development of th&lobal Strategy of Plant Conservati¢g®SPC), that was adopted by the Conference
of the Parties to the CBD in 2002. As one of tradieg institutions of the Global Partnership foarrl
Conservation (GPPC) BGCI takes an active role ia itmplementation of the Strategy (see also
www.plants2010.org).

Over 2000 botanic gardens around the world arevatitig more than 80.000 species, almost one third
of the known vascular plant species of the wonid| are visited by over 150 million visitors eaclayea
great chance for conservation and raising publiaraness. Being very diverse in size, structure, and
organization botanic gardens perform a multitudeitierent roles in conservation. The major actst
range from education, building public awareness masgtarch tex-situ and in-situ conservation and
should be considered as implementation of a numbarticles of the CBD (see Box 1). As a result; bo
tanic gardens are actively involved in stemmingltdss of plant species and their genetic diverarig
heightening the level of awareness of plant divgrsis value and the need for conservation. Capaci
building and co-operations amongst botanic gardeashe key to strengthen these efforts (Chene,200
Rauer et al. 2000, Wyse Jackson & Sutherland 2Qd@genstein et al. 2002).

Box 1

Some examples for implementation of the CBD by botac gardens

Ex-situ/in-situ conservation (Art. 8 and 9):

* Rothmannia anna@Nrights Gardenia), a nearly extinct Rubiaceae with a tiny remaining population on one of thg-S
chelles Islands: Royal Botanic Gardens, Kew, togjetvith Seychelles Botanic Gardens realized a mtjmu survey as wel
as a re-establishing program.

«  Sophora toromirpa legume treelet from the Easter Islands, extintte wild: Bonn University Botanic Gardens peifia-
ted in a reintroduction program (Lobin & Barthl@888).

e Trésor Rainforest Project in French Guyana by BG&therlands, based at Botanic Garden of Utrechvéssity: Ten
years ago an area of 2400 ha was acquired witimdiahsupport from sponsors. Soon a Voluntary NafReserve was
established. Now a local association, which wasded in 1999, cares about a botanical trail, wischisited regularly by
primary schools.

D
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Research, training and exchange of information (Art12 and 17):

Most of the gardens are tightly joined to reseanshitutions or are research facilities on theimoWhe research realized is
mainly in the fields of systematics and ecologynetimes in the fields of ethnobotany and hortiae@ltBBGs are an important
source for these types of research. The outcomibssafesearch are made available for the scierddmmunity by joined publi-
cations and with training courses.

Public education and awareness (Art. 13)
Public education and awareness is one of the mjectives of botanic gardens. They have an enosmotential as mediators.
Especially in urbanized areas, botanic gardensgraynportant role in children’s education. Fomthieotanic gardens are fre-
quently the only place to get into contact withrpléiversity.

Generally botanic gardens are perfectly equippstitirions to promote the understanding and enéisnsifor plants. Even
subjects like species conservation and the CBbeamnansmitted to the public by botanic garderss (botanika at the Rhodo-
dendron park of Bremen: a part of the permanenibéidn is dedicated to the content of the convam}i

Benefit-Sharing (Art. 15)

Co-operations of botanic gardens with countriesrigfin are common. Naturally, they focus on partyerdens in those count-
ries. Sometimes it is pure hardware support wigitriments, labels, paperwork etc. Besides thaetiseain extremely efficient
know-how transfer by staff exchange programs. Tipesgrams are practiced since decades and areffihg tradition of many
botanic gardens. So, examples are numerous. Argeent example of a staff exchange is between Niusicl Katse Botanical
Garden, a very new garden in the Lesotho Highlabelsptho. Botanic gardens not only support panjaedens in mega diverse
countries. Sometimes new gardens are establishbdive help of existing gardens, e.qg., the fourmatatif a new botanic garden
in Southern China by Royal Botanic Gardens of Edigh.

Figure 1: Sources of plant material in
botanic gardens: results of a
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6% 1% purchase German speaking countries
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The daily work of botanic gardens depends basiaallyhe exchange of plant material between the gar-
dens and on access to plant material from the wWitdshown in a survey led by the Association ofaBot
nic Gardens in German speaking countries (VerbastdrBscher Garten e.V., VBG), international seed
exchange is the most important mechanism for aicgulant material and thereby conserving the ex-
situ collections. As shown in Fig. 1, in Germanwit3erland, and Austria the exchange of plant nialter
between the gardens accounts for nearly 60 % dhalmovements, some 12 percent of the plants come
from the wild (Krebs et al. 2003). In the same syrwsome 326.000 transactions of seed exchange were
counted per year for 95 gardens. International sgetlange has a long-standing tradition, going back
the 18" century. Its purpose has always been mainly nonstercial. This exchange system runs within
a more or less closed circuit of botanic gardertsaher botanic research organisations and takes pl
free of charge.
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Consequently, botanic gardens are deeply affecyetthdo ABS provisions of the CBD as recipients of
genetic resources on the one hand and as instisusiopplying plant material on the other hand.

The CBD underlines in its Article 15 the soverejgof States over their natural resources and their
authority to determine access to such genetic ressuAccording to this article, access shall benon
tually agreed terms (MAT) and be subject to prigdbimed consent (PIC). The recipients of genetic re
sources are required to share benefits resultiog fts use. However, the article also states thahe
Contracting Party shall endeavour to facilitateesscto genetic resources for environmentally sound
uses.

Article 15 patrticularly aims at the commercial secand intends to promote a sustainable use of the
natural resourcefen Kate & Laird 1999). In the course of histofyy example during colonial times,
botanic gardens have played an important role imngercialisation of plants. They were declared
turntables of Plant Genetic Resources, which wereromote the worldwide exchange of economic
plants. Actually, in that time some botanic gardease been founded especially for the import and
acclimatisation of tropical plants to Europe (kg de Janeiro, Orotava). This role changed fundame
tally. As outlined above, research, education ammaservation activities are the main tasks of batani
gardens nowadays.

Nevertheless, under the provisions of the CBD botgardens have to redefine their position in the
worldwide transfer of Plant Genetic Resources, deample the relations to plant enthusiasts, to the
pharmaceutical as well as to the agricultural imgudn Germany, this role of botanic gardens hasrb
discussed in 1996 for the first time. These discumsshave been the initial point for the developtregn
IPEN, as the next chapter will show.

2.2 History of IPEN

In 1996, the issue of access to genetic resouraedien discussed within the Association of Botanic
Gardens (Verband Botanischer Gérten e.V., VBG)@nmnd&n speaking countries for the first time, initia
ted by an expert meeting held by the Klimabindis € Climate Alliance”, German NGO). As a result
of these discussions, the VBG became the firstonati network of botanic gardens to develop a
“Declaration on Biological Diversity” based on tiBD (1997, published in Rauer et al. 1999). At the
same time, the Federal Agency for Nature Consematiinded a project on “Botanic Gardens and
Conservation of Biodiversity” at Bonn Botanic Ganden order to define the potential role of botanic
gardens in implementing the CBD. Initiated by tpi®ject, in 1997, a working group “CBD” was
founded within the Association of Botanic GardeXiBG) (Rauer et al. 2000, von den Driesch & Lobin
2001).

The working group developed a common Code of Caonfituidotanic gardens and a standardised Mate-
rial Supply Agreement (Klingenstein 2002). To impknt this Code of Conduct an “Exchange Circuit
for Botanic Gardens” was founded in 2001. This albled “German model” was recommended as basis
for ABS-policies by the Consortium of Botanic Ganden the European Union in April 2001. Driven by
BGCI-Netherlands, the model was enhanced and pezbahthe Conference of the Parties to the CBD in
The Hague in April 2002.
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In December 2002, IPEN was endorsed by the EU-CGtinsoand a “task force” for its implementation
was constituted. In 2003, it was presented to Bligardens at the Third European Botanic Gardens
Congress (EUROGARD lII). The participants of thenGmess endorsed IPEN as an appropriate model to
meet the requirements of the CBD on access to igaesburces and benefit-sharing (Resolution hef t
EUROGARD llI, in: Robbrecht & Bogaerts 2004).

Since then there have been workshops on IPEN incEreSwitzerland, Italy and Greece and IPEN has
been presented in a session at the Internatiortani&al Congress in Vienna in July 2005. In Germany
IPEN has been included in the draft National Sgwyten Biodiversity as an example of good practice.
This strategy still is in the process of being addy the government.

Today, IPEN counts 67 member gardens from GerniBimg,Netherlands, Austria, Switzerland, Luxem-
bourg, France, Sweden and United Kingdom.

3 IPEN: A Code of Conduct and its implementation

3.1 Description of the Network

The idea behind the International Plant Exchangevbié was to develop a model for the acquisition
and the exchange of living plant material withie totanic gardens community in respect of the ABS
requirements of the CBD. IPEN is a voluntary regisbn system intending to facilitate the botanic

gardens plant exchange in accordance with the CiBRigions. IPEN is characterized by the following

aspects:

= only for botanic gardens according to the defimitiy Peter W. Jackson, BGCI (see Box 2)

= |PEN covers only the exchange of living plant mafiemeaning living plants or parts of plants,
e.g., diaspores

= only for non-commercial exchanges: Plants musthaosold for profit or used for any kind of
commercial activity

= |PEN includes a documentation system (the so-céR&N numbers, see Box 4), that makes the
origin of the plant material traceable at any stafgelant exchange

Box 2

Definition of a botanic garden:

“Botanic gardens are institutions holding documerellections of living plants for the purposessofentific
research, conservation, display, and education'GB{®»99)

The backbone of the network is the IPEN Code ofdbot a three-page document stating the unified
policy of the IPEN member gardens (see Box 3 andvvagci.org/abs). It covers acquisition, mainte-

nance and supply of living plant material by thedgas as well as benefit-sharing. One key elentent i
the above mentioned documentation system with dhealed IPEN-numbers (see 3.2.3 and Box 5). The
Code further provides a Material Transfer Agreen{®fifA) to be used for exchanges with institutions

that are not member of the IPEN network.
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Only botanic gardens that commit themselves t@mecording to the Code of Conduct can become mem-
ber of the IPEN network. This commitment is expeelwith the signature of the IPEN Code of Conduct.

Box 3

IPEN Code of Conduct

for botanic garderdsgoverning
the acquisition, maintenance and supply of livitnpmateried

The conservation of the Earth’s biological diversétthe responsibility of all humankind. Throughdtheir history,
botanic gardens have made an essential and indiiplencontribution to preserving the diversity i life. The
Convention on Biological DiversiffCBD, Rio de Janeiro, 1992) respects the soveteigfrindividual countries
over their own biological resources as elementsiabgical diversity.

In compliance with this Code of Conduct, botanicdgas and their employees contribute to implemgrttie goals
of the Convention on Biological Diversity.

Under this Code of Conduct, the garden commit#f igth regard to acquiring, maintaining, and tréemsing living
plant material to act within the framework of thBIZ and the Convention on International Trade in &mgkred
Species (CITES). In addition, the garden will enaest to act in compliance with further national angkrnational
laws.

Member gardens of the International Plant Exchasegvork will act under the following Code:
1. Acquisition: How plant material enters the Intenational Plant Exchange Network

a. To the best of its knowledge, the garden shall adgept plant material (including material deriezm in-
situ and ex-situ conditions) which has been acduimeaccordance with the provisions of the CBD anther
national and international laws related to the gotibn and sustainable use of biological diversygess to
genetic resources, associated knowledge, and B&iedfring, as far as can be ascertained.

b.  When acquiring plant material from in situ condip the garden shall obtain information on the tguof
origin’s access laws and the procedures for obtgiRirior Informed Consent and relevant permits. 8mece
of this information is from the national focal powf the CBD (or the national focal point for ABSone ex
ists).

c. When acquiring plant material from ex-situ condiahe PIC will be obtained according to natioas from
the institution that holds the collectton

1.1 Procedure of material entering IPEN

Not all the plant material of a botanic garden tRdPEN member garden is automatically to be itisted within
IPEN. Material entering the IPEN means material thaupplied by one IPEN member to another. Thageand
conditions under which the plant material was agglihave to be kept. That means only plant matdrélwas
acquired without restrictions in respect of its osés supply to third parties may enter the Ing&ional Plant
Exchange Network and be exchanged within it (see ‘dl.2 Material unsuitable for the Internation&ri®
Exchange Network”).

In case of being the first garden supplying a djpeglant sample (accession) within IPEN this gartias to providg
the material with an IPEN-number consisting of aroaym of the country of origin, a note about tkestnce of
any restrictions, the acronym of the first supplygarden and a identification number (see anneki8}hermore,
the material that shall be supplied as well age¢hms under which it was introduced have to be dwoued by the
supplying IPEN garden (e.g. with the “documentasbeet for plant material entering the Internatiétiant
Exchange Network “, annex 4).

In case of receiving material from another membéP&N it is sufficient to document the informatibsted in the
“Minimum set of data to be documented in any cddeansfer of plant material’ (annex 5).

D

1 ,Botanic gardens are institutions holding docuredrtollections of living plants for the purposesoientific research, conservation, display
and education’ (Wyse Jackson, BGCI 1999)
2 According to the CBD “genetic resources” means genetic material of actual or potential value. This definition covers both living
and not living material. The Code of Conduct and the IPEN covers only the exchange of living plant material (living plants or parts
of plants, diaspores) thus falling in the definition of genetic resources.

3 When requesting plant material for non-commercial purposes, the request will automatically be considered as a request for the
PIC. A positive response, i.e. the supply of the requested material, will be considered as granting the PIC.
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1.2 Material unsuitable for IPEN
If the terms and conditions under which the matevas acquired do not allow the transfer to thiadtigs, this
material cannot enter IPEN.

Even in the case that the transfer to third partiedlowed but other restrictions are given theerial may be
unsuitable for the network. Examples for imaginabelgtrictions:

- the country of origin wants to be informed about ptant transfer in advance

- the use for public display is not allowed

- annual reports on the use of plant material araestgd by the country of origin
- etc.

Theoretically it would be possible to exchange swmetterial within the IPEN because the IPEN-numhbeludes a
code for the restrictions (see annex 3), so thipiext garden may get the information on the speo#strictions.
But, in practice it would be very difficult to hoaothe restrictions in such a dispersed networlergfore such
material is unsuitable for the network and showtbre circulated within it.

1.3 Pre and post CBD material
Botanic gardens are strongly advised to treatlafitomaterial ‘as if' acquired after the CBD cante effect and

therefore subject to the CBD. By doing so, it skdag clear however that no responsibility is aceefior
retroactive Benefit-Sharing claims regarding conuigiuse of plants acquired before the CBD came éfiiect.

2. Maintenance: What happens with the material witlin the IPEN member gardens?
2.1 Curation/Documentation

For the purposes of conserving biological diversitypporting scientific study, education and Bersfiaring, the
garden will make best efforts to ensure the cadecaiftivation of the plants entrusted to it ankéep the relevant
information, especially the terms under which tlenpmaterial was acquired

That means they need to use a database or resieshsthat tracks all relevant data as plant mdtesiaes in and
out of the garden. International standards on eethange and taxonomic databases (e.g. by the ©eion
Databases Working Group, http://www.bgbm.org/TDWspuld be considered. The database must easily
distinguish between material that is suitable fer tPEN and the unsuitable material.

2.2 Use
Any use of the plant material is restricted to térens under which it has been acquired. For usesawered by
these terms, the garden commits itself to obtaiava Prior Informed Consent of the country of origin

Commercial use of the plant material is not covdrgdPEN. In case of intended commercial use ahdratses not
covered by these terms and conditions, the paaticig garden commits itself to obtain a new Pridoimed
Consent of the country of origin.

2.3 Benefit-sharing
In the spirit of implementing the objectives of 8BD, the garden shall endeavour to share bemegtdting from

the use of plant material with the country of amigbince the garden’s use of the material coveyetiib exchange
network is non-commercial, such benefit-sharind bé non-monetary.

The following list includes examples of non-mongtaenefit-sharing which are already in practice agibotanic
gardens and are based on co-operation with partsigutions:

- joint expeditions and projects with a partner osibn in the country of origin

- knowledge and know-how transfer

- technical support

- exchange of gardeners and other staff

- reintroduction of threatened plant species

- joint publications with scientists and institutidinem the country of origin or

- publication of research results in the country ifia or at least providing access to the reseaeshlts in the
country of origin

3. Supply
3.1 Supply of plant material within the International Plant Exchange Network

T

1. Plant material will be supplied under the same seunder which it was acquired.
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2. The supply of plant material includes the transférinformation connected to the material especialata
relevant for benefit-sharing with the country ofgim (see “Minimum set of data to be documentedry case
of transfer of plant material”, annex 5).

3.2 Supply of plant material outside the Internatimal Plant Exchange Network

1. Plant material will be supplied under the same seunder which it was acquired.

2. The supply of plant material includes the transiéinformation connected to the material, espegidihta
relevant for benefit-sharing with the country ofgim (see “Minimum set of data to be documentedry case
of transfer of plant material”, annex 5).

3. The garden supplies plant material for non commaémeses by using the ,Agreement on the supply ahtp
material for non-commercial purposes leaving therimtional Plant Exchange Network® (annex 6). Byisg
this Agreement the recipients commit themselveadoin compliance with the CBD and its agreed siovis
on access and benefit-sharing. This includes aRméw Informed Consent (PIC) of the country of anifpr any
uses not covered by terms under which it has beguir@d (such as commercialisation).

4. The garden supplies plant material for commercalswnly if adequate evidence is provided thatthemtry of
origin‘'s Prior Informed Consent has been grantadhis case, too, it is the recipient's respongibtb ensure
an adequate and equitable sharing of benefitstiwtcountry of origin. The supply of material fmnemercia
purposes requires a bilateral agreement. Examplesith agreements will be available at the BGQOhEpage
soon.

Annexes to the IPEN Code of Conduct, see www.bogeads

Main principles of the IPEN Code of Conduct are sarized below.

= The garden shall only accept plant material whiab been acquired in accordance with the pro-
visions of the CBD

=  When acquiring plant material from in-situ conditsp the garden shall obtain Prior Informed
Consent of the country of origin and any othervate permits.

= The garden will only distribute plant material witHPEN that has been obtained without any
restrictions in respect of its use, especially réigg its supply to third parties.

= |PEN distinguishes between two types of documematihe first, so-called ‘maximum docu-
mentation’ has to be kept by the first garden ihiing an accession (plant material) into IPEN.
In this documentation sheet all relevant informatabout the plant accession are recorded, such
as taxonomic data, type of material, source, psrmeiated to the acquisition and any conditions
or terms of the country of origin. This first gandalso has to provide the accession with the
“IPEN number” (see 3.2.3), which will follow the @&ssion and all its descendants through all
exchanges within IPEN as the so-called ‘minimumuthoentation’.

» Plant material distributed through IPEN is intendeduse in display, education, rising public
awareness, scientific research and conservationitees. In case of intended commercial use
and other uses not covered by the IPEN Code of @unthe participating garden commits itself
to obtain a new Prior Informed Consent of the couot origin.

= In the spirit of implementing the objectives of 88D, the gardens shall do their best to share
benefits resulting from the use of plant materiahwthe country of origin. Since the garden's use
of the material covered by this exchange netwonkois-commercial, such Benefit-Sharing will
be non-monetary (see Box 4).

Within IPEN the supply of plant material is verysgaas all member gardens share the same policy on
access and benefit-sharing and through the IPENseummne can always easily trace back the origin of
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the material. If the recipient is not member of NREhe will have to sign the IPEN Material Transfer
agreement, which will bind him to the same ternd eonditions.

Box 4

Examples of non-monetary benefit-sharing of botanigardens

The following list includes examples of non-mongtaenefit-sharing which are already in practice agibotanic

gardens and are based on co-operation with partsigutions:

- joint expeditions and projects with a partner tusion in the country of origin

- knowledge and know-how transfer

- technical support

- exchange of gardeners and other staff

- reintroduction of threatened plant species

- joint publications with scientists and institutioinem the country of origin or

- publication of research results in the country Bdio or at least providing access to the reseaechlts in the
country of origin

If at one point an IPEN garden wants to start amersial use with a given plant material, this mater
will leave IPEN. Therefore the garden will firstvgato get the Prior Informed Consent of the counfry
origin (found in the IPEN number) and find a bilaleagreement with that country on the terms of
benefit-sharing. Only then the commercial use negtarted.

Material can only be provided to an institution fmmmercial purposes, if this institution has thieP
Informed Consent of the country of origin and hagatiated a bilateral agreement regarding access an
benefit-sharing.

Thus, IPEN is a closed network of botanic gardesrarnitted to respect and enforce the provisions of
the CBD. As all member gardens follow the samecyotif the IPEN Code of Conduct, plant material
can be exchanged freely between them, but of camyefor non-commercial use.

3.2 Realisation of IPEN in botanic gardens: practial issues, possibilities and limits

3.2.1 Criteria for IPEN membership and registration

Since IPEN is only open to botanic gardens accgrtliinthe above mentioned definition and only for
non-commercial use of the plant material exchangedas necessary to define criteria for the IPEN
membership:

1. Only botanic gardens (see definition in Box 2) baraccepted as IPEN members.

2. The botanic garden has to be a legal entity or pfagt larger legal entity. That means that it is
not possible to include private gardens or privagividuals.

3. Within IPEN, no commercial use of the plants ipwatkd.

4. The botanic garden has to sign the IPEN Code ofdlGcinand thereby to commit itself to work
according to the IPEN requirements.

5. A computer based documentation system is necesséuifil the documentation requirements of
IPEN.
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Any individual botanic garden that wants to becanember of IPEN has to send a written declaration to
BGCI that it intends to comply with the IPEN Codé @onduct (download registration form under
www.bgci.org/abs). BGCI asks the respective “Naiddode” (see 3.2.2), if the application of member-
ship can be accepted. The National Node decideshehthe applicant garden fulfils the IPEN criteria
According to the decision of the respective NatioNade and after consulting the IPEN task force,
BGCI will add the names of accepted gardens tdishef IPEN members and make the list availabge vi
internet. After 5 years, the procedure of adoptiarst be renewed.

3.2.2 Organisation behind IPEN

IPEN is a voluntary approach of botanic gardensarfanded organisation. So, the work has beereghar
between several organisations and individuals.

BGCI has undertaken the task of hosting the websitBeatimg the membership applications and
providing the actual list of IPEN members.

At first, the IABG/BGCI Consortium of Botanic Ganaein the EU was the panel to promote IPEN. In
order to decouple IPEN from the European levdiag been decided to create another panel forabis t
the IPEN National Node Network Every representative of the Consortium was askeseek for a
person within his national network of botanic garslevho will act as national contact person for IREN
the so-called IPEN National Node. The IPEN Natiddatle Network is open to representatives from any
country. The role of thBPEN National Nodesis:

= to promote IPEN in their country or region by iatthg the discussion on IPEN in their national
network.

= to ensure, that the IPEN applicants of their counteet the IPEN criteria

= to advise BGCI in the decision if the applicatidosmembership can be accepted

= to ensure that all accepted applicants are puh@hREN membership list

The working group responsible for the further depebent and conception of IPEN is the so-called
IPEN task force, appointed by the IPEN National Node Network. Wuaek of the task force includes:

= further development and updating of the IPEN websit

= further development and updating of the IPEN doaume

= finding answers to the “Frequently Asked Questions”

= assist the discussions within the national netwofksotanic gardens

3.2.3 Documentation and IPEN numbers

If a botanic garden has become IPEN member, the impertant thing to do is establishing a computer
based documentation system that allows to introdheelPEN numbers or to modulate the existing
system. The system must allow the introductiorP&EN numbers for all plants that shall be distridute

All plant material supplied within IPEN by an IPENember needs to be accompanied by an IPEN-
number that remains connected with that materidl its1derivatives through all generations to come.
With the aid of this number it is possible to trdz@ck where and under which conditions the plant
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material entered IPEN. So, the first IPEN membedega that supplies a specific plant sample within
IPEN has to provide this material with an IPEN-nem{see Box 5).

Box 5
IPEN number

The IPEN number consists of four elements:

1. Country of origin (two positions, abbreviation aatiog to 1ISO 3166-1-alpha-2 (http://www.iso.orgxX”
for unknown origin).
2. Restrictions of transfer (one position, “1” if tlkegxist a restriction, “0” if none).
3. Garden Code (from which the IPEN number originaBf3Cl provides each new registered IPEN member

garden with a Garden Code. A list of the GardeneSadlill be provided at the BGCI website. Some exam-
ples can already be found on the list of registérEEN members.

4. Identification number (accession number of the gayd
Example: LU 0 Lux — 2004-149

3.2.4 Possibilities and limits

On the one hand, the implementation of IPEN witthie gardens is dependent on the limited staff

capacity. Staff training is necessary to explam @BD requirements and the consequences of the IPEN
Code of Conduct to the daily work within the botamgjardens. Some gardens have much to do in
collecting the required data on their plant colmt$ and creating a new documentation system while
others only need to modify their existing databases

But, on the other hand, the discussions on IPENtarichplementation had a lot of positive effects:

= there is an increasing number of botanic gardeimgu®mputer based documentation systems;

= existing databases have been improved;

= the scientific quality of the plant collections Heeen improved by better documentation;

= the discussions on IPEN and documentation systaws $timulated networking of gardens e.g.,
by establishing working groups.

4 Conclusions and outlook

IPEN is an advanced approach of botanic gardermmegng to the ABS provisions of the CBD. It
provides a basis for more transparency in the fiearg plant material. At the same time it is aqtiea-
ble way for botanic gardens to safeguard theiriticathl seed exchange complying with the CBD but
avoiding extra levels of bureaucracy.

The IPEN member gardens are already on the poimnnplementing the IPEN Code of Conduct and
introducing the IPEN numbers. Nevertheless, thestill some need for action. The IPEN task fofoe,
example, is working on more detailed criteria foe tPEN membership. IPEN aims on increasing the
number of member gardens worldwide. This demandse@ate an organisation behind IPEN or at least to
strengthen the existing forces. Maybe, it will lec@ssary to organise periodical meetings of theNIPE
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members to give authorization to the IPEN task doimr further discussions and proposals for open
guestions etc.

But, the most important task at this stage is &sent IPEN to botanic gardens and decision-makers i
mega diverse countries and to discuss if IPEN yasalseen as an approach that creates more transpar
ency and confidence. Stakeholder meetings and Wwopiss like this ABS workshop in Bonn are an
important step to answer this question. Others afallow.

It is hoped that the importance of botanic gardéresr work and IPEN will be acknowledged by goveemts of

mega diverse countries in the future. Confidencbath sides, the supplying and recipient countrfegenetic

resources, is the basis for more long-term pari@gssas a way to ensure collaborative researctbandfit-sharing.
Only a facilitated access to genetic resources@sined in the CBD may generate benefits than eashlared.
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The Principles on Access to Genetic Resources ancerfit-Sharing and
Implementation by the Royal Botanic Gardens, Kew

KATE DAvVIS
Royal Botanic Gardens, Kew, United Kingdom

The exchange of biological material and informati@as been a central function @t situcollections
such as botanical gardens and herbaria througheirthistory. As the world’s socio-political, econ

and environmental backdrop has changed, so havpulfp@ses and priorities of such collections: their
primary role has shifted from clearing houses fewly-described and economically useful plants to
centres for biodiversity conservation, research addcation. The Convention on Biological Diversity
underlines the necessity to build stronger conoastbetweelx situcollections and countries of origin
so that material is obtained with appropriate cahsed the benefits arising from these uses can be
shared fairly and equitably. However, the differeational approaches to ABS regulation, different
paces of action in each CBD Party, and other facdach as uncertainty over how to handle transbound
ary resources and pre-Convention collections hdveeaulted in a confusing situation fax situ
collections. This is all the more problematic ie flace of limited institutional resources for trexgkand
interpreting legal changes and implementing newtpras.

This paper describes a pilot project that set outetvelop a voluntary, harmonised ABS policy fotabo
nical institutions, with the aim of building trusétween such institutions and governments and sther
keholders. The major output of the project, thenélples on Access to Genetic Resources and Benefit-
Sharing, has proved useful and influential at acgdevel and on a practical basis, and this pgpevi-

des examples of their use. | will then describeniore detail how the Royal Botanic Gardens, Kew is
implementing the Principles, according to Kew’s awstitutional structures and activities.

1 Principles on Access to Genetic Resources and Ben  efit-Sharing

The Pilot Project for Botanic Gardens was conceieelring botanical institutions together duringsb
uncertain times to develop and spread best prafdiceontinuing acquisition and exchange of materia
The original aims of the project were to develop &lvoluntary, harmonised policy, (2) standard
Material Transfer Agreements, and (3) a publicasietiing out the policy and agreements and explgini
the choices that were made. A harmonised policydcencourage government authorities to simplify and
facilitate access, and it was hoped that by adgirch a policy, participating institutions coulgcbme
‘favoured partners’, as providers and recipientsld@dd&now what to expect and rely on them to imple-
ment clear policies. The use of common or consit#éhAs between institutions could result in fast-
track exchange.

The Pilot Project involved a series of four workghaver four years (1997-2000). Participants were
drawn from a diverse range of large and small bo#rinstitutions, from developed and developing
countries (see Box 1) with differing national apebes to ABS. Initially there were representatives
from 16 institutions from 13 countries, growing28 institutions from 21 countries by 2000. The pobj
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was coordinated by the Royal Botanic Gardens, Kawd funded by UK Department for International
Development. Participants discussed concepts, itlefia and practical implementation at the work-
shops, and between workshops took these ideas tmumliscuss in depth with colleagues. One major
output was the development of Common Policy Guigkdi(CPG). Leading up to the final workshop it
was decided that the CPG provided very useful guddabut were too complex and prescriptive for
some gardens to put into practice, and that a simggproach was necessary to take different circum-
stances into account.

The agreed final result was the voluntary, one-gieciples on Access to Genetic Resources and-Bene
fit-Sharing for Participating Institutions (‘theiRciples’; see Box 2). These are designed to bamad-
work to facilitate the development of institutiomadlicies. They cover all types of genetic resosiitem
both living and preserved collections, acquisitfoom in situ andex situconditions, curation, use and
supply of material, commercialization and bendfi&iing. The results of the Pilot Project, includthg
Principles, Common Policy Guidelines were publishéth an explanatory text that includes agreed-defi
nitions and model material transfer agreenmients

The Principles and CPG have achieved wide inteznatirecognition. They were disseminated widely to
and discussed by international policymakers inrtireup to and during the®1ABS working group in
Bonn in 2001. They have been used by a number witdes developing ABS legislation, for example
by the Indian Ministry of Environment and Forestsile preparing the final drafting of the 2003 India
Biodiversity Act. The Australian Commonwealth Gawerent’s Environment Australia Department has
used the Principles and CPG in the developmenteg@ilations regarding access to biodiversity on
Commonwealth Lands, is considering granting feditl access to participating institutions, and is
promoting a nationally consistent regulatory appholy individual Australian states.

The Pilot Project outcomes have proved to be pdatity useful for thoseex situinstitutions that are
based in, or actively work with, biodiverse couegri(where there may be stricter ABS legislation in
place or in developmert)The Limbe Botanical and Zoological Gardens (Caro) reviewed its policy
after the project and developed a suite of polioguinents and model agreements to be used for
interactions with other scientific institutions andmmercial organisatioAsThe majority of the state
collections in Australia has endorsed the Pringigled has developed material transfer agreemesesiba
on the project models. Rio de Janeiro Botanic Gar@Brazil) established a cross-departmental staff
team to monitor acquisition and supply, draft neaeg documents and develop policy. The South
African National Biodiversity Institute establishetew staff guidelines and an interlinked gardens
database, and uses transfer agreements basedmojée models

The Principles are a useful tool for gaining intional trust and structuring CBD implementationt b
require further actions by gardens. The simple-pr@scriptive approach of the Principles enables ga
dens to use and adapt their own institutional ptaces. The Principles are not themselves legally-
binding and there is no central body that monitmsipliance; however institutions may use legally-bi

LATORRE (2001); available online at www.kew.org/consermvati

See www.kew.org/conservation for a list of ingtins that have endorsed the Principles.
See www.mcbcclimbe.org/publications.shtml

Davis & WiLLIAMS (in press); WL.LIAMS (2002)

A W N P
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ding agreements as part of their implementatiod,raay be judged according to their policy and perfo
mance. The model agreements have been very ubefutxperience has shown that some of the clauses
are impractical to implement (see below) and nesuds have arisen, so institutions may find theylnee
to adjust their agreements accordingly. The Ppiesi have mainly been endorsed by larger institgtio
although smaller institutions have endorsed them twr perception is that the requirement for an
individual institutional policy has been off-puttirfor those gardens with fewer staff, less intaomeat
research, and very limited resources for legaktmsce where necessary. As the negotiations toveards
international regime develop, there may be needfoew project to bring diverse institutions togeth
again to develop newer guidance and tools.

2 Implementation at Kew

The Pilot Project group recognised that each inldil institution will be working under differentrei
cumstances and has different internal structurescdnthe need for a very short and simple framework
What works for Kew would not necessarily be relévampractical for other institutions. Kew is ader
historic and complex institution with diverse adies and its own particular infrastructure. Thare
five science and horticulture departments, eackto€h holds different types of collections, suchtlzs
Herbarium (pressed dried specimens), the spirlectibn (liquid-preserved specimens), the DNA bank
(purified DNA samples), the horticultural colleat® (living plants) and the Millennium Seed Bank
(cryo-preserved living seed). Material is oftennsierred between the collections as it is sampled,
preserved or grown for identification, and Kew aoggsl material from and supplies it to a range of
scientific, horticultural and conservation sectors.

Internal working group and CBD Unit

In 1999-2000, a cross-departmental working group established; working from the Common Policy
Guidelines, to identify a clear, practical framelwaf measures that would ensure Kew’s policy and
legal obligations could be met whilst enabling litstanical work to proceed, building on existing
structures, groups and procedures wherever posditibrnal task forces were set up to examine the
nature of materials curated and used at Kew, cowialzation, process and criteria for the priogtien

of collaborative partnerships in countries, plagniprocesses for overseas fieldwork, processes for
acquiringex situand unsolicited material, benefit-sharing andkirag. Besides identifying implementa-
tion measures, this working group effectively breaed the range of staff able to discuss thesedssue
with confidence and willing to play an active rate disseminating the working group’s conclusions
within their departments, and this familiarity cionies to be invaluable. Kew also set up the CBDt,Uni
with 1.5 core staff positions, to work with staff implement Kew’s policy, provide advice, develop
agreements and other necessary tools, train gtdfstudents, and coordinate with the UK government
and other institutions on ABS policy, practical iepentation and capacity-buildihg

Partnerships and agreements

Kew now focuses its international efforts to a ¢geaxtent, working in fewer countries but through
longer-term partnerships with in-country institutso (This is probably true for many institutionsda

5 See WLLIAMS et al. (2003), available online at www.kew.orgédabdbotanists.html.
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this trend began well before the CBD or the Prilespbut this change is in tune with both.) These i
depth relationships enable Kew to understand aag@tad particular national legal frameworks, todsc
benefit-sharing more effectively and to contribgignificantly to national CBD implementation. The
partnerships are formalised through written agregséhat clearly set out the terms of our collabora
tions. The original framework for such agreemeastsat out in the Pilot Project explanatory texouth

the agreements have since evolved through negwtiatith partners and practical experience. The
agreements suggest areas for collaborative woakificlwhat (if any) material will be collected, hoitv
may be used by Kew, and what benefits may arisebenshared. In the case of the Millennium Seed
Bank Project, which involves the collection andrage of sensitive living germplasm, such access and
benefit-sharing agreements generally have a govarhministry as one of the signatories, and explici
include prior informed consent of that b8dfor other collaborations, such as those involviegparch

on less sensitive dead herbarium material, Kewllysdavelops simpler Memoranda of Collaboration
with institutional in-country partners, setting otite requirement to obtain prior informed consent
through the existing permit systems and from ogit@keholders. Some shorter-term work (e.g. coligcti
far-flung taxa for monographs, or participatingtiips organised by other institutions) is carriad o
solely under existing national permit systems nathan longer-term agreements.

Overseas Fieldwork Committee

Kew acquires a significant amount of material vieldwork in other countries. In 2004, the Kew
Herbarium accessioned around 37.000 new specirGed) (17 %) of which came from Kew fieldwork.
Kew had an Overseas Fieldwork Committee for somme,tito disburse core funds. This pre-existing
mechanism was adapted to become a peer reviewgsr@el awareness-raising measure for anyone
conducting fieldwork under Kew’'s name — fieldworkenust receive an OFC registration number for
each trip before they can receive funds or insleaRepresentatives from across Kew review applica-
tions for an OFC number, and check that applicdajsare working with partners; (b) can identify
relevant stakeholders; (c) have obtained or ataerprocess of obtaining appropriate permits aherot
prior informed consents; (d) understand terms &f asd (e) are planning benefit-sharing. Permigs ar
collected and filed with OFC records after eacp. tri

Acquisition, use, exchange, supply

Kew receives a greater proportion of material frother sources - exchange with other institutions,
donations and commercial sources — to which thaciiies also apply. The internal working group
examined the points of entry and exit of materi@ldefined the responsibilities of collections ngers
and identified tools necessary to control the flolmaterials, such as standard documents. TheiPrinc
ples state that ‘material should be used and seghpih terms consistent with those of the terms of
acquisition’. Especially in the Herbarium, the sifethe collection and the volume of exchanges niake
difficult to handle too large a variety of terms, certainstandard terms and uses were set out — for
example use for non-commercial purposes only. éf thdrms of acquisition are stricter than these, the
collection manager needs to decide whether Kewlis ® curate the material. If we can, the matesial

6 For a full description of a typical Kew access &enefit-sharing agreement, see@nE (2004).
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accessioned and its restrictions noted on labetiatabases as appropriate. If the terms are timb f&ir
Kew’s curators to handle (e.qg. if the material must be accessed by visitors, or if we have toRj€t
for or send reports back for all uses of the malgrihne material usually must be declined.

As in any scientific collection, core scientifictdge.g. country of origin, collector, date) areays kept
with individual specimens, physically attached halaels or tags where possible, with further infaiiora
in databases and/or files. To prioritise limitedaerces, Kew uses two different approaches taaits-d

base systems for curation and tracking, based oeth&h the genetic resources in the collections
concerned are perceived as being at potentiallyenigsk of exploitation (living material such aesess

and plants, and DNA) or lower risk (e.g. dead heudma specimens). ‘Higher risk’ specimens are
individually databased, while ‘lower risk’ herbamumaterial is accessioned and exchanged on a batch
basis. Individual herbarium specimens currentlysateive their own database records if they anee't
material on exchange, or prioritised for particylesjects.

Exchange tools

Kew uses several tools to communicate standardstéomplant exchange. Ase of material letter,
setting out the standard uses in Kew’s various defts, is available for botanists seeking prior
informed consent from government permit offices attter stakeholders. Aonation letter is used in
certain circumstances when material is acquiretiowit an MTA from the donor, in which Kew seeks
undertakings relating to the legal acquisitiontt# tnaterial and sets out Kew’s standard uses (herd
can specify stricter terms). Tiaterial Supply Agreement (MSA) sets out standard terms for use by
recipients of material from Kew, such as non-conuiadization, terms for transfer to third partieada
benefit-sharing (stricter terms can be added, ddipgron the original terms of acquisition). Kew’sS¥

is based on the Pilot Project model but has beatfifimd with experience and newer developments. For
example, rather than requiring that recipients gbnask for PIC from Kew before they supply to third
parties - which had proved very impractical - tlvrMSA requires recipients to notify Kew, to keep
retrievable records and to provide a copy of thdiFA on request (of course, material with terms
requiring stricter PIC for third party transfertigated accordingly). The new MSA also containsger
related to invasive alien species and use of data.

Staff training and awareness-raising

Policies and procedures are often developed inpadéevn fashion, but they are unlikely to succeed
unless they have involved and are understood bydople directly working with the material. Kew's
complex infrastructure presents particular chakkentipat require staff awareness and responsibildy
example staff need to ensure that they transfecigpterms and other necessary information between
separate curation systems when they work on mafesia other departments. Aintranet staff guide

was launched in 2002 to put Kew’'s ABS policy intitntext and guide staff through sectional processes.
The guide contains advice on conducting overseds\# fieldwork, contact details for collections
managers, links to standard documents, and guidanca range of topics such as benefit-sharing,
agreements, data and images, compliance by visittsstudents, dealing with unsolicited material an
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interactions with commercial sectors. This typet@dl could be very useful for other large, multi-
departmental institutions.

Kew also runs regulastaff training courseson the CBD, CITES and plant health regulationsesgh
target staff across the institution, not just theseking directly with collections. The courses vyide
background lectures, guidance on practical impleaiem and Kew procedures, exercises using online
resources and group problem-solving exercisesif@rse scenarios. They have proved to be not just a
powerful tool for awareness-raising, but also aifiorfor debate and a means to find out how well the
procedures are working and identify areas that reg&htion. This is another tool that could be em-
ployed by larger institutions, or groups of smatiellections.

Commercialization policy

The Principles set out the need to develop a oteanmercialization policy, using a definition of
commercialization and setting out how pre- and {@BD material is treated. Kew uses the definition
from the Common Policy Guidelines, and its pdlicy essentially that for post-CBD material we would
obtain prior informed consent and share benefitsl, #@r pre-CBD material we would share benefits
(source data are often lacking for earlier matgri&lew is a not-for-profit institution and carriesit very
little commercially-oriented work, although somestinable use projects are aimed at discovering and
developing marketable products. The plants availdbt sale to garden visitors are sourced from the
commercial sector, not Kew's collections. Horticuél development is not one of Kew's current
priorities; Kew lacks the staff resources necessanynplement a commercialization project following
the letter and the spirit of the CBD, with PIC amyolvement from the country of origin and an
appropriate commercial partner. The normal respdnseommercial requests for Kew horticultural
material is to provide contacts in the country dfjio for direct communication. However, Kew does
make some of its horticultural collections avaitafir sale by special annual auction. The plariectsd

are checked very carefully for any restrictive dtinds, no sensitive material is supplied, andaalttion
attendees must sign a non-commercial Kew MSA pith@hcommercial use without PIC from Kew. A
proportion of the profits from the auction go tdenefit-sharing trust fund, which is used to suppor
horticultural capacity-building activities for ddeping country partners.

Benefit-sharing

Kew and otherex situcollections share a broad range of benefits withnéries of origin; these are
almost all non-monetary in nature. Other partictpan this workshop have already provided excellent
examples of benefits commonly shared by garderd) as joint fieldwork, joint research, equipment
donation and staff exchange programmes. Some beaeie directly from access (rather than useh su
as the invaluable sharing of knowledge and expeeeturing joint fieldwork, and the improvement of
national collections. Some benefits arise from itatiral, rather than country-based projects. Rebea
ers using Kew's global ‘library’ of specimens proaéushareable conservation and research produdts suc
as identification tools, phylogenies, vegetationpmand conservation assessments, all of which are
important for national CBD implementation. Kew ajsmvides generic benefits such as visitor faesiti

7 See Kew ABS policy at www.kew.org/conservation

56



UNEP/CBD/WG-ABS/4/INF/10
Page 57

and training; the Higher Education section rungrées of international diploma courses for professi
als to develop specialist and technical skilRlaces on these courses are often made avditaps&tners
as part of a benefit-sharing agreement. The MillemnSeed Bank Project offers a wide range of
technology transfer opportunities to partners. fiddally, staff regularly co-supervises Masters and
PhD students from countries of origin.

Kew is working hard to make its collections mored&ly available accessible to the international
conservation and scientific community, through @mpea ‘digitisation’ projects (databasing, geo-
referencing, imaging and making such informatioailable on the Web — as terms of acquisition allow)
taxonomic databases, bibliographies and the digitis of floras and other publicatidhs

3 Kew and the Principles

The Principles have provided a useful frameworkkew to examine its diverse activities and destgn i
new ABS policy and implementation tools. The Keweimal working group’s focus on using existing
structures where possible helped to soften the dinpa staff of major changes in the international
environment. The active involvement of collectiataff in the working group and the development of
awareness-raising measures (intranet guide anfltsd&tfing) have been central to effective pradtica
implementation. So far, the Principles remain entrbut the implementation measures naturally teed
evolve with experience and new developments. Alghothe bilateral approach and the emphasis on
institutional policy of the Principles may sometsreeem very unwieldy, they have proven very useful
providing clarity and confidence to overseas gowemnts and partners, and have allowed Kew to
continue working closely with a range of biodiversintries. Many of the individuals and instituon
that participated in the Pilot Project continuetommunicate actively about ABS and form a wonderful
international peer group with which to share ideag experiences.

Box 1

BOTANIC GARDENS AND HERBARIA WHICH PARTICIPATED IN THE PROJECT:

Aburi Botanic GardengGhana; Australian National Botanic Gardefwistralia; Beijing Botanical GarderChina;
Botanic Garden of Irkutsk State UniversiBuissian Federation Bonn University Botanic GardenSermany;
Botanic Garden and Museum, Berlin-Dahlgbermany; Freiburg Botanic Gardeswitzerland; Forest Research
Institute,Malaysia; Herbarium of the University South Paciftgji ; Jardin Botanico de La P&olivia; Institut
Agronomique et Vétérinaire HassanMprocco; Jardin Botanico ‘Arturo E. Ragonese’, Castelat,ldstituto
Nacional de Tecnologia Agropecuaragentina; Jardin Botanico del Instituto de Biologia, UNAMexico;
Jardin Botanico de Bogota, “José Celestino Mu@silombia; Jardin Botanico del Quindi€olombia; Jardin
Botanico de Puebldexico; Jardin Botanico Guillermo Pifiere€plombia; Jardim Botanico do Rio de Janeiro,
Brazil; Kirstenbosch National Botanical Gard&@nuth Africa ; Limbe Botanic GarderGameroon, Missouri
Botanical GardenJSA; Nanjing Botanic Garder¢hina; National Botanical Research Institutedia; National
Herbarium Ethiopia; New York Botanical GardefJSA; Royal Botanic Gardens HamiltoBanada, Royal
Botanic Gardens, KewJK; Royal Botanic Gardens, Sydnéyystralia

Observers:
Botanic Gardens Conservation International; Inteonal Association of Botanic Gardens

8  www.kew.org/education/highered.html
9 www.kew.org/data/index.html
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PRINCIPLES ON ACCESS TO GENETIC RESOURCES AND BENERT SHARING FOR
PARTICIPATING INSTITUTIONS

Participating Institutions endorse the followingifgiples on access to genetic resources and bestediting:

Convention on Biological Diversity (CBD) and laws related to access to genetic resources and
associated traditional knowledge and benefit-sharing

» Honour the letter and spirit of the CBD, The Corti@non International Trade in Endangered Specied/itd
Fauna and Flora (CITES) and laws relating to exeesl benefit-sharing, including those relatingréalitional
knowledge.

Acquisition of genetic resources

* In order to obtain prior informed consent, providefull explanation of how the genetic resourced wé
acquired and used.

* When acquiring genetic resources from in situ cimas, obtain prior informed consent from the goweent of
the country of origin and any other relevant Stalk@érs, according to applicable law and best practi

* When acquiring genetic resources from ex situ cttdes (such as botanic gardens), obtain priorrinés
consent from the body governing the ex situ callecand any additional consemexjuired by that body.

* When acquiring genetic resources from ex situ sEsjravhether from ex situ collections, commercialrses or
individuals, evaluate available documentation ambdere necessary, take appropriate steps to ensatehie
genetic resources were acquired in accordanceapjtlicable law and best practice.

Use and supply of genetic resources

» Use and supply genetic resources and their derastin terms and conditions consistent with theskuwhich
they were acquired.

» Prepare a transparent policy on the commerciadisgthcluding plant sales) of genetic resourcesigied before
and since the CBD entered into force and theirvdéries, whether by the Participating Institutianeorecipient
third party.

Use of written agreements

» Acquire genetic resources and supply genetic resswuand derivatives using written agreements, wiegngired
by applicable law and best practice, setting oattdrms and conditions under which the geneticuress may
be acquired, used and supplied and resulting lersfared.

Benefit-sharing

» Share fairly and equitably with the country of amignd other Stakeholders, the benefits arisinmftioe use of
genetic resources and their derivatives includioig-monetary, and, in the case of commercialisatitsg mone-
tary benefits.

» Share benefits arising from the use of geneticuess acquired prior to the entry into force of @D, as far
as possible, in the same manner as for those achthiereafter.

Curation

In order to comply with these Principles, maintanords and mechanisms to:
» record the terms and conditions under which gemetiources are acquired;
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 track the use in the Participating Institution dmshefits arising from that use; and
» record supply to third parties, including the tefamsl conditions of supply.

Prepare a policy

* Prepare, adopt and communicate an institutionalcypadetting out how the Participating Institutionillw
implement these Principles.
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Access to genetic resources and associated tradiad knowledge in Brazil
and the role of the Brazilian botanic gardens

TANIA SAMPAIO PEREIRA
Rio de Janeiro Botanic Garden Research Institut&ziB

Brazil is not only the largest but also the top au#gersity country of Latin America. Due to itsder
extend, it comprises a high diversity of differefimates, habitats, and vegetation zones. Howeher,
size of the country makes it a big challenge t@ai¥ely control its natural heritage to conserige i
biological resources. Biodiversity conservatioroige of the objectives of the Convention on Biolagjic
Diversity — the CBD, and the governments are obligeimplement the articles of this Convention on
national level. In Brazil, the Ministry of Envirorent is in charge of it.

Botanic Gardens are important partners for the émgintation of the CBD, because their basic tagks ar
studying plant diversity, taxonomic research, coviag plant diversity ex-situ and in-situ and edhirg
the public about the importance of plants. In spitets megadiversity, Brazil has not enough batani
gardens, research institutes or expertise to cineeneeds of knowledge about the plant diversitthef
country. To promote conservation it is urgent wéase the knowledge about the Brazilian Flora.

On the other hand, some years ago, “biopiracy” amgeas common news in the Brazilian and in the
international tabloids, and worried both, the goweent and research institutions. In 2000, the press
announced the contract between the social orgémizdBioamazonia” and the pharmaceutical company
“Novartis Pharma AG” (Azevedo 2005). This was atstg point for the development and coming into
effect of the “Provisional Measure 2.186-16/01" igthis the “Brazilian Law on ABS”. It establishefukt
rules for the access to and sending of genetitagericomponents and the access to associatedomadlit
knowledge. The law determined the creation of tkeedtic Heritage Management Council CGEN within
the Ministry of the Environment. This council istihational competent authority to deliberate orhsuc
access requests to associated traditional knowladderccess to and shipment of components of geneti
heritage for any of thehree purposegrescribed by the Provisional Measuegientific research
bioprospectingor technologicaldevelopmenfAzevedo 2005).

Right at the beginning of the Council’'s work mamnflicts have been generated. One problem was that
the council was constituted by the government aadynsocial organizations were unhappy with that.
Also the academic sector was not sufficiently repréed. Another problem was that the letter of the
Provisional Measure does not make any differendevd®n pure science and bioprospecting. Notwith-
standing, the council began its activities in A@@02, which produced a state of uncertainty aarteg

ing the possibility to carry out research in theutoy and difficulties concerning the exchange of
biological matter for scientific purposes. The teratogy used by the Provisional Measure, which does
not define clearly what “access and shipment ofegerheritage” is, was one serious factor in this
scenario.

After four years working hard and learning manyngs about how to conduct the differences on request
and how to give the most adequate authorizatidrescouncil is able to define special documentse- th
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Technical Guidelines - to help to implement thiswwsional Measure and to be absolutely fair witrowh
is running pure science and who is intending tolbaprospection with commercial interests. Curngntl
in Brazil it is necessary to obtain specific authation to access traditional associated knowledgdor
components of genetic heritage for scientific redeabioprospecting and technological development
purposes. Individuals and researchers not affdiatestitutionally are not allowed to request such
authorizations. This is also the case for foreiggtitutions, which must become associated withonati
research and development institutions in the bioklgand related fields in order to participate in
research, involving access to genetic resources.alithorization process in cases with participatibn
foreign researchers aiming to work on the natiaeatitory of Brazil, was still pending, when the
Ministry of Science and Technology — MCT, also im&ned in the control of collecting genetic materia
and using data and Brazilian scientific materidlzevedo 2005).

It has been the same situation as in the past eréodiie Provisional Measure came into effect. The
foreign entities such as the botanic gardens wadewsearched for Brazilian botanic gardens androthe
botanic institutions to run collaboration in resdgaprojects. For a while, some foreign botanic gasd
were very suspicious to send their botanic matéoiaur herbaria or to keep on research collabamati
because the Brazilian intentions were not cleaitheefor the Brazilian researchers. But the Nation
Research and Development Council (CNPq), an orgdaiz linked to the MCT, continued to be in
charge of giving authorization for that collabooatinside the Brazilian territory.

The Technical Guidelines also clarified that thgostent, ruled by the Provisional Measure, is ohly t
temporary or permanent shipment of samples of gehetitage components aimed at access to scientifi
research, bioprospecting or technological developirigzevedo 2005). The shipment of exsiccates for
morphological analysis, except with molecular taghas, for example, does not have to go through the
rulings established in the Provisional Measure.

In the cases of shipment of material to be subthitbeactivities of access to genetic heritage, CGiahl
established resolutions which provide models of téMial Transfer Agreements - MTA”. This pre-
requisite also produced complaints by researchtutisins which traditionally only used the shipment
guides to manage the exchange of biological mate®iame of the critiques have provided changes
which have already been incorporated into CGEM@énrevision of these resolutions (Azevedo 2005).

The botanic institutions and Brazilian botanic garsl were very astonished at all those new obligatio
which have created extra levels of paperwork. Athlieginning it was very confusing, but those author
zations will become routine of the institutionst mathout complain, but with the understanding,ttha
somecontroll is indeed required.

The letter of the Provisional Measure also wortieel botanic gardens because of their taxonomic ex-
change in the herbaria, and seed exchange doreIseed banks. For the herbarium material theve is
more doubt since it is clearly defined in the TechAhGuidelines that “collection” is different frotiac-
cess”. But there are still some questions opengkample: May botanic gardens keep on exchanging
seeds since it is a reproductive material? Cannmabtee transferred to third parties, as it wasedonthe
past? An open discussion about these questionadlithke place in Brazil for several reasons. Thus,
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whenever somebody asked if the Botanic Gardenkeap on exchanging seeds from their collections,
nobody knew the answer. Consequently, Botanic Gardecided not to exchange anything and to wait.

After having defined that collection is differembin access, the jurisdiction to issue a licensectdr
lections was assigned to IBAMA — the Brazilian Eoviment Institute. In order to expedite the hargllin
of requests for access to genetic heritage fonsfieresearch, CGEN accredited IBAMA to decide on
such requests. As requests for research inclutimgallection of plants are no longer in the jugsdn

of CGEN, it should be sent directly to IBAMA (Azed@ 2005). Meanwhile there is a big controversial
discussion among the academic representatives @zilBabout the collecting rules and respective
authorizations by IBAMA. Because of the restricgotihey impose to researchers in their field work
those rules are observed suspiciously. Mainly iriscized that they do not fit the needs of iragmg

the knowledge about biodiversity recommended byGB®. Currently, there is a huge discussion about
it going on in Brazil.

One of the most controversial prerequisites ofRhavisional Measure criticized by the academicarect
is the demand to present the prior informed congetiie holder of the private area: of the indigemor
local community involved, of the legal entity, wleer protected areas are involved, and of the marin
authority or National Defence Council. The threestrfeequent arguments are:

1. it is not always possible to know in advance whigre material will be collected, and upon
which genetic heritage access activities will beied out;

2. an increase in research costs as it becomes necésgeavel back and forth to the field twice;
once to obtain prior informed consent and anotimee to carry out the field work, which can
only be done after the consent is obtained; and

3. the difficulty to locate and identify with certaynthe holder of the area (Azevedo 2005).

With their mission linked to botanic studies, bitisity conservation and education awareness, the
botanic gardens in Brazil are trying to implemem Global Strategy for Plant Conservation (GSPC)
targets and fixed their own targets to be reachei 2014, in the Action Plan for the Brazilian Boic
Gardens (Pereira et al 2004) which involve

= Documentation of the national flora,

= Conservation of the Brazilian plant diversity,

= Sustainable use of the Brazilian plant diversity,

= Education for conservation of plant diversity and
= PBrazilian institutional capacity building on botany

The hope is that the Brazilian Law on ABS whiclinishe Chamber of Deputies, written by many hands
and trying to ascertain, will allow the academistitutions to promote the increase of knowledgeuabo
diversity without the restrictions imposed by thewsional Measure in force and that this law will
represent the main tool to implement the ConventioBiological Diversity.

References
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Expectations of biodiversity rich countries from conmercial and non-
commercial users like botanic gardens: the Ethiopia case

SEBSEBEDEMISSEW& TEWOLDE B.G. EGZIABHER
The National Herbarium, Science Faculty, Addis Adbalmiversity, Ethiopia

1 Introduction

Ethiopia is one of the biodiversity rich countriesthe world with 6500 to 7000 plant species (véecu
plants and bryophytes) with about 12 % endemismve¥er, the current estimate is about 6000, with 10-
12 % endemism.

In addition to the wild plant diversity, Ethiopia one of the 12 Vavilov Centres of Agrobiodiversityd
hence one of the main centres of origin/diversady $everal cultivated crops and their wild relagive
Ethiopia has a very high genetic diversity: in thref the world’s widely grown food crops: wheat
(Triticum aestivurn barley Hordeum vulgargand sorghumSorghum bicoloy, in three of the world’s
most important industrial crops: linseeddnum usitatissimuin castorRicinus communjsand cotton
(Gossypium arboreuymin the world’s most important cash crop, coff€effea arabicg in a number of
food crops of regional or local importance: TERF¥ggrostis tef), finger millet Eleusine coracana
ENSET Ensete ventricosum

2 Access to Genetic Resources and Benefit-Sharingi  n Ethiopia

2.1 Ethiopia’s experience on access to its biologidiversity previous to the CBD

2.1.1 Commercial usage from agricultural crops andheir wild relatives

The indigenous landraces of various crop plant isgetheir wild relatives, and the wild and weedy
species are all highly prized for their potentialue as sources of important variations for crop im
provement programs. Among the most important tthis are believed to exist in these farmers vieset
(landraces) are disease and pest resistancejonatiguality, resistance to drought and otherssies.

The significance of Ethiopia as a source of impdriglant diversity is evidenced by the flow of germ
plasm in and out of the country since historicales. With regard to intellectual property claims on
Ethiopian plant and gene materials, the utilityepés or plant breeders' rights certificates havenbe
granted for TEFF, coffee and ENDOD.

These examples illustrate the weakness of bilatezgbtiations for strategic plant genes and vaseti

All concern the Ethiopian and the Africans as willthis case, it could be noted that a companydcou
use the indigenous knowledge of people of anothantty to seek specimens of the same species (or a
related species) of Ethiopia or could seek sanfpdes a botanical garden in an industrialized coestr
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In all cases, while bilateral agreements are gft@moted as a vehicle for benefit-sharing, it wasaal
past phenomenon that the overwhelming advantage tgothe party in a position of power. However,
sustainable establishment of equitable and faireshmong these parties is desirable.

2.1.2 Non-commercial usage

This includes biological material transferred thiest countries allegedly for research, and for hotan
gardens for public education and creation. We wiilly mention those used for International Agricul-
tural agencies

Some international organizations such as FAO hadssed plant genetic resources mainly for agricul-
tural purposes from many biodiversity countrieshvitie view to increase international cooperatioth an
also with the view that biodiversity resources agiabal heritage and hence access to any courdty th
would like to use it. It is with such intentionsathFAO had accessed plant genetic resources. For
example coffee from Ethiopia and distribute themvémious countries such as Brazil where recently
scientists in Brazil had identified a caffein freeffee among the specimens collected from western
Ethiopia in the 1960’s.

2.2 Evolution of ABS

Ethiopia recognizes the need to conserve and fidstesustainable use of its biodiversity (both vaid
cultivated) resources. To this end, the Ethiopiasve&enment is party to various conventions (at the
international and regional levels) that cater foe tonservation of biodiversity. Ethiopia signdé t
CBD in 1992 and ratified it in May 1994.

The CBD is the first international convention, whiacknowledges a state’s sovereign rights over the
genetic resources within its jurisdiction and thsulting authority to regulate and control acceghése
resources (Article 15). However, the degree andréxb which the state could exercise this rigt foa

be determined by national law. Parties to the Cotige are also required to promote the fair and
equitable sharing of benefits arising from the abgenetic resources and the development of bietech
nologies (Articles 15 and 19); and to facilitateess to, and transfer of technology, including diibt
nology (Article 16).

Genetic resources have been developed and usedtkandawn of civilization in Ethiopia. Althougheth
use of some traditional genetic materials has dedlover time as new, high-yielding varieties h@en
introduced; there is still considerable potenta@ further development of native genetic resour€es.
example, there are hundreds of species of wildtplaound in different parts of Ethiopia, which caa
used for medicinal purposes. At present, their isséimited to traditional medical practice, often
localized.

The draft protocol on access and benefit-sharinBA prepared by the Institute of Biodiversity
Conservation (IBC), the Institute Responsible faoddsersity and Environmental Protection Authority
(EPA), the CBD focal point.
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The protocol stems with the consideration of reté\axticles of the CBD: 1, 15, 16, 17, 18 and 1@ t
Bonn Guidelines on Access to Genetic Resourcestanérair equitable Sharing of the Benefits Arising
Out of their Utilization, and the decisions of \1I¥ of the convention.

Thus, the draft protocol is in conformity with int@tional negotiations on ABS.
2.3 Ethiopia’s recent experience on its biodiversi post CBD

2.3.1 Commercial usage

The Biodiversity Conservation Institute, the ingit responsible to deal with biodiversity issues ha
entered an agreement with The Netherlands to useuggproducts based from Téfragrostis tef. This
involves direct economic benefit to Ethiopia angdiolly to the Ethiopian farmer who is the custodia
of the genetic resources and the variability witthie species in cultivation. Thus the institutidratt
wanted to develop the TEFF has access the gemsteirce and Ethiopia and the Ethiopian farmer will
share the benefit.

2.3.2 Lack of Trust on the sincerity of some indtiitions

We have heard of some botanic gardens sending sbtheir staff on a botanical collecting trip thgiu
private arrangements with the intention of collegtspecimens of particular groups of plants mainly
succulents. Once, collected specimens have bedrttsengh diplomatic pouches. Such acts/ arrange-
ments are not only bad but irresponsible that willlermine the positive efforts being made to dgvelo
workable access and benefit-sharing arrangemen&itian the principles laid down in the CBD.

2.3.3 Lack of Knowledge about ABS by academicians

The National Herbarium receives requests by mamylemicians to get specimens of various taxa to
conduct their research. They always ask for howhmmaoney they should help to get materials from the
field, but do not mention about ABS or even CBD.

We are not blame the individual scientists for mgkihe requests, but a clear indication that the
institutions fail to have educated or informed thegientists about ABS and CBD. Thus the institugio
responsible should make every to educate and infbain scientists. It is such matter that hindéres t
positive relationship that should be developed betwherbaria, botanic Gardens and other academic
institutions in developed and developing countries.

2.3.4 Shady Botanical Collections

There are some that use botanical investigationvtbald go into another country and take out materi
illegally and describe as new taxon/taxa. How woudd see such people? This is not an attempt o sto
scientists from other countries to work in anotbeuntry’s flora, rather to the contrary. We in Bihia
have benefited from international collaborationsefentists that have significantly contributed e t
writing up and the almost completion of the FlofaEthiopia. We are still collaborating legally umde
agreement with the Royal Botanic Gardens, Kew; Ehsities of Copenhagen, Oslo, and recently with
Bonn. We know what the scientists coming from thiesétutions are doing; we have duplicates ofrthei
collections of in our Herbarium. We do not stopntiieom describing new taxa from the families inithe
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field of expertise. But | would like to come baak those who are going to another country acting as
tourists or some other means and taking materiglglegally as “thieves”. It is such individuals those
sponsoring such people who are prohibiting positméaboration between academic institutions.

We do not think it will help anyone by dwelling evhat happened in the past, but what should we do
next as scientists working in taxonomic botany?v® want our colleagues to continue doing this? |
think we as practicing botanists should do somethinout it not least to educate/inform botanistsuab
these issues and to refrain from doing such a&s/@nd botanical journals involved in taxonomyrio

to ask the origin of the material to be describedrticularly those collected recently. | hope such
practices would help those scientists to learrptiveciples of ABS.

3 Expectations from ABS

The expectations from biodiversity rich countriasny view are different depending who they are, and
what they represent.

At present Ethiopia has prepared a Model AgreemnanfBS with regard to with genetic resources a
draft national protocol of the same.
3.1 Institutions with monetary benefits

Institutions and individuals that have the potdfitikent in making economic benefits (monetary
benefits) should directly enter into negotiatiorithvthe concerned government institutions basethen
CBD principles on ABS.

1. These institutions will cover the costs bornehmsy provider in collecting or compiling the object
accessed shall be charged to the recipient airtfeedf access or at any other time that the pro\éael
the recipient mutually agree to.

2. The provider may require a specified up-frongrpant from the recipient. The amount will be
mutually agreed.

3. When commercialisation starts, a royalty of gread percentage will be paid of the equal to half
of the net profit from the monetary benefits thetrae from the object accessed shall be paid eaah y
to the provider.

4, The provider shall pay directly to the local eoomity or communities concerned the royalties
earned. If the local community or communities coned so desire, this money shall be used to imple-
ment programmes that they determine; otherwisgillibe made available to them as cash.

3.2 Institutions with non-monetary benefits

These include: academic institutions (universitibsrbaria, botanic gardens and international gene
banks).

Institutions with non-monetary benefits (researgtitutions, herbaria and botanic gardens) .

In both cases, the provider and the recipient shéollow the principles of: Prior Informed Consent
(PIC), Ownership of the genetic resource at allesnbe the property of the people of the country of
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origin; conditions governing the Use of the accd¥9bject; clear unambiguous agreement on the rights
and obligations of the Provider and the Recipient.

Non-monetary benefits shall accrue to the countgrigin of the accessed object and shall include:

a) Complete access to all research and developmaritses

b) Capacity building in research and development thinothe recipient carrying out all research
and development activities wished by the countrgridin of the accessed object in that country
with the participation of those of its citizens @svernment specifies. For example, the Environ-
mental Protection of Addis Ababa City Administratiand Addis Ababa University obtained
about 704 hectares to develop GULELE Botanic Gamierhe outskirt of Addis Ababa. We
would expect major botanic gardens to provide eigeercapacity-building (infrastructure and
training) and financial assistance to develop tb&aBic Garden. We also hope we would be able
to entertain requests by Botanical Gardens thraoliglappropriate Government authorities based
on the principles of ABS

c) Participation in product development, including #stablishment and running of joint ventures
that the government of the country of origin wish@goin in or wishes any of its citizens to join
in;

d) Transfer of any technology used on the accesseztioty the country of origin of that accessed
object.

4 Conclusions and Recommendations

If the ABS is to be realized at the global levik following issues have to be attended to:

= The need for a comprehensive global agreement o8 B&ween parties based on a genuine
negotiation between parties under auspices of Bl §ecretariat. The agreement between pro-
vider and recipent of genrtic resources to inclilnderights and obligations of both partners.

= Toimplement Article 12 of the CBD that deals w@@apacity Building with a focus on the need
for research and training, recognizing the spewalds of developing countries in this regard.

= Institutions in party and non-party countries respble dealing with the exchange of genetic
resources and academic institutions to educate ploéticians and scientists about the intentions
and the principles behind ABS;

= Developing Trust between the countries that provide genetic resources and those at the re-
ceiving end. In order to realize this, there isegdhfor a code of conduct by academic research
institutions and Botanic Gardens. What are theyetqu to do? Academic Research institutions
including herbaria and Botanic Gardens are expeotédo accept any donation or exchange of
materials of unknown origin or without entering 8Bagreements including the principles of
prior informed consent from the country of origihjough gifts.
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3 Specific User Group Il: Academic Research

Access and benefit-sharing regulations in Boliviaconsequences for research
and biodiversity conservation

PIERREL. IBISCH
University of Applied Sciences Eberswalde, Germany

1 The setting: poorly known but definitely rich div ersity of biological systems
and genetic resources

A decade ago scientists started to claim that Bokhould figure among the 10 to 15 most biodiverse
countries (BIscH 1998). Bolivia is, without doubt, still among theast biologically studied territories in
the world. However, with the data already availdablean be appreciated that Bolivia is one of thegen
diversity countries. Recently, a first compreheasassessment was published that provides updated
information on the state of Bolivia’'s biodiversiyd its conservationgISCH& MERIDA 2004). The data
presented in the following paragraphs is extraftaah this multi-authored document.

For example, it is shown that there are at leastli$##nct ecoregions with a very high ecosystem and
species diversity (e.g., up to 20,000 species efmaptophytes - possibly 20-25 % endemic; >1,400 bir
species — 1 % endemic; >350 mammals — 5 % endef@a)sidering this rich biodiversity, it is not
surprising that uses of biological resources anmy diverse, as well. Bolivia's society, among other
diverse cultural groups, comprises dozens of ethrocips whose roots go back several centuriesein th
history. Thousands of years ago, agriculture waabéished in the territory corresponding to modern
Bolivia. Consequently, the country is known as @bglly important centre of domesticated plants, and
also of wild relatives of cultivated species. Faample, Bolivia (along with Peru) is the country of
origin for the potato: 31 wild and seven cultivasggcies, as well as countless potato varieBetagum
tuberosum S spp., Solanaceae) have been registered. Anogleeies possibly originating in Bolivia
and/or neighbouring countries and which is amorgrttost important crops in the world is the peanut
(Arachis hypogaeaFabaceae). Among further domesticated plantatwen origin figure diverse tubers,
grains, fruits and vegetables. The taxa that apoitant as wild relatives of crops include potatard
peanuts, but also sweet potatodisoinoea Convolvulaceae), bean$haseolus,Fabaceae), yucca
(Manihot, Euphorbiaceae), pineappleAnanas Bromeliaceae), chili pepper€4psicum Solanaceae),
papayas Carica, Caricaceae), passion fruitBassiflora Passifloraceae), tobacchli¢otinia, Solana-
ceae), pumpkinsQurcubita, Curcubitaceae), cocod lfeobroma,Sterculiaceae), and vanill&/&nilla,
Orchidaceae).

Apart from the domesticated species, thousandsaxd tare used as wild resources. An important
knowledge regarding the traditional uses of biodiitg is still preserved in the rural communitiessi(,

38 % of the >8 million inhabitants are living inral areas). Almost 3,000 species of medicinal glant
with verified taxonomic identity are known in theuntry. Less than 50 % of these species have been
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investigated in the framework of chemical, biola@djcor pharmacological studies focusing on anti-
bacterial, anti-fungal, anti-malarial, trypanosoamel leishmaniasis-destroying properties.

These bioprospecting activities were developed Ipdig national institutes and collaborating foreign
research institutions. Until now, there has notnb@esystematic industry-driven and investment-isiten
bioprospecting. However, there are first examplesewere problems in the context of access to genet
resources and benefit-sharing deficiencies. Es|hedistructive is a Franco-Bolivian research puatje
dealing withevanta(Galipea longiflorg, in 1993, leading to an international patent wWhéxcluded the
indigenous groups who provided the information #relplant samples that permitted the ‘discovery’ of
new efficient and non-toxic molecules for the tneamt of leishmaniasis. The molecules in questiorewe
named ‘chimaninas’ (in acknowledgement to the Chieindians), which shows some recognition but
which would not represent sufficient compensatiorthe event of an industrial application generating
economic benefits.

The policy process initiated by UNCED in Rio de diam was a strong stimulus for the modernization of
the Bolivian state. The country, in the 1990s, édarrio a policy model not exclusively oriented in
economic development (8RIDA 2004). As one of the first countries, it estaldgha Ministry for
Sustainable Development and Environment. Bolividfieal the Convention on Biological Diversity
under the Law of the Republic No. 1580 in 1994, asdsuch it forms part of the country’s environ-
mental legislation. From the mid-90s onwards, ifi\Ba governmental and non-governmental actors
hoped that a new mechanism for sustainable deveoprand biodiversity conservation could be
developed. Exactly one decade ago, from 1996 orsyéind national regulations relating to the actess
genetic resources and corresponding benefit-shavieigg established, and first pioneering activities
aimed at the application of this new legislatiomus, it is time to evaluate the eventual achievésen
and failures.

2 Material and methods

The following evaluation is based on first-hand exgnce with the evolution of Bolivia’s National
System of Genetic Resources. This experience wiagdjghrough the involvement in the activities of
the conservation NGO Fundacion Amigos de la Nagazel FAN, (serving as head of the Science
department from 1997 to 2003) that made possible:

e the accompaniment of the formulation of the natiokBS regulations, the development of related biodi
versity legislation initiatives, and the initial ©Breporting (first national report, MDSP 1997) asiade-
pendent NGO adviser of the government,

» the participation in pioneering access requestsmdubsequent follow-up (from 1997-2003),

» the participation in the establishment of a nonggamental institution that was created to asswiésnci-
ety’s contribution to the establishment of a NagiloBystem of Genetic Resources (ABORIGEN, see helow
temporarily serving as vice-president),

¢ and the support of the formulation of the Bolivizindiversity strategy (MRIDA et al. 2004).
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3 Results

3.1 Historical sketch of the development of the Biian ABS regulations and the develop-
ment of a National System of Genetic Resources

On July 2 1996, in the Andean Communiofmunidad Andinaagreement of Cartagena, comprising
Bolivia, Colombia, Ecuador, Peru and Venezuela) Breeision 391 came into force relating to the
Common Regime of Access to the Genetic Resourdeis. decision was regulated by means of the
Decreto Suprem@4676 (June 21 1997). Among others, it was expli@stablished how to present
requests for access to genetic resources, howdcegs these solicitudes and to develop contracts
between the Bolivian government and the solicifiagty. According to the regulation, any request wil
be assessed by a Technical Advisory Body with gigetion of several ministries, scientists, andeoth
representatives of the civil society, including igehous peoples or rural communities when they are
involved as providers of associated intangible comemts of genetic resources. When a contract is
signed the corresponding prospecting activitiestragsure the participation of a National Institotif
Support. Important elements of the decree areusteaind equitable participation of the BoliviantStia

any economic, technological or other benefit ortheoone of any nature that derive from the actess
the genetic resources, as well as the participaifandigenous and¢ampesinccommunities whenever
they become involved.

The decree was elaborated in a participatory wajuding an effective consultation of the relevant
stakeholders, such as conservation NGOs, indigemoganizations, researchers, etc. Actually, the
government facilitated the active involvement afilcsociety in the establishment of the Nationast®yn

of Genetic Resources of Bolivia, an instrument #atording to the decree 24.676 is thought to ptemo
the conservation, development and sustainable uge @enetic resources through the implementation
and execution of programs and projects in the freonk of the legal norms. The corresponding initiati
followed the recommendations suggested in the gbofea Dutch-funded project concluded in 1996.

Consequently, the government supported the creafian voluntary association conformed by diverse
institutions active in the conservation and develept of biological resources, such as NGOs, univers
ties, and research centres: ABORIGEN (Asociaciolivma parala Conservacién, Uso y Desarrollo
de los RecursosGenéticos de Bolivial997). Unfortunately, most member institutions werat
involved in active programs targeting the developimef genetic resources. Thus, after the initial
enthusiasm and the end of the governmental funding, to the lack of priority and urgency, the
initiative never came to an effective existence.

A German-funded project (GTZ; Project Implementihg Convention on Biological Diversity; measure
“Implementation of the National Regulations on Agsdo Genetic Resources”), in the late 1990s,
supported the Competent National Authority, the &ah Directorate for Biodiversity (Ministry for
Sustainable Development and Environment), at thdiagiion of the ABS regulations by providing
funding for staff, workshops and expert consultasci
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3.2 Application of the ABS regulations

From 1996 onwards, first initiatives tried to puatd practice the brand-new regulations. The comserv
tion NGO FAN supported the elaboration of requéststhe access to genetic resources proposed by
Crop & Food, New Zealand. One project targeteddieelopment of novel ornamental plants from the
high Andes; a preliminary approval was achieved| eollecting and research activities were started.
After the coming into force of the Decision 391 aheé corresponding national decree, four requests
were presented ((EARZA 2004). Due to the lack of continuity in the comnmation between solicitors
and government, enormous time lags between reqardtsesponses, and other factors to be discussed
below, all requests failed to become completedapptoved.

One of the prominent requests that failed refert@dhe establishment of an ex-situ conservation
collection of threatened species of peanut wildtre¢s. The project was presented by the UniteteSta
Department of Agriculture (USDA,; technically supfeat by CIAT, Colombia) and again involved the
NGO FAN as candidate for being the National Insititu of Support. Although it was not expected that
the project would generate any short-term econdmaitefits, an attractive proposal for immediate non-
monetary benefit-sharing was proposed. Among ofregsart from the inventory research, a national
strategy for the conservation of wild peanuts veabd developed, and a backup of the ex-situ cadiect
had to be founded in Bolivia. After completing tbemplex request, among others, including public
announcements of the proposal in rural areas winaterial might be collected, the Technical Advisory
Body did not make a decision within the periodsiesshed by the decree. A public debate was rdiged
environmental activists who integrated harsh gsticof the peanut project into a campaign agaimstsa
pipeline that was built in the Chiquitano dry fdrésithout having any direct relationship apartrfrthe
fact that the researchers expected wild peanutiespén the region affected by the pipeline). This
happened in a time when diverse social confliatsdased the severe governance problems that ted to
current status of extreme weakness of the Boligtate. Finally, in 2002, USDA decided to withdrdwe t
request and implement a similar project in a nedgiimg country.

Very recently, a program called TCPB (Trade Coojp@naProgram with Bolivia), promoted by the
Swiss consultant TULUM, “after a two-year prepavatiprocess has succeeded in sponsoring an
agreement — the first one of its kind - on accesgenetic resources between the Government of iBoliv
and the biggest retail chain in Switzerland, theGRDS Federation of Cooperatives. Under this
agreement, MIGROS has the right to protect, myltgpid market five native Bolivian potato varieties,
and is committed to pay a sales commission to dhmdrs, which have developed and maintained these
varieties. The in-vitro plantlets from Bolivia hapassed with success the stringent quarantineaegul
tions in Europe, and are now entering a strictlgtadled multiplication sequence, in-vitro, in gree
houses and in fields” (TULUM 2005). Finally, aftene decade, the application of the ABS regulation
seems to have started.
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4 Discussion

4.1 Shortcomings of the regulation and reasons fdhe application failure

Some criticism has been published complaining thatABS regulations are not complete enough to
guarantee the adequate benefit-sharing for owriérdamgible components of genetic resources: Mérid
(2004) refers to the fact that there is no effectiwotection of collective intellectual ownershights.
However, this should not be any reason for theufailof the application of the regulation during one
decade.

Fowler (2002) stated that the CBD-subsequent “cmetisies over intellectual property rights and
charges of 'biopiracy’ have fuelled passions ant/cwed many countries that they are sitting oregien
gold mines. Countries still routinely deny accessn to plant-collecting missions organized to uesc
unique populations from the threat of extinctiorcBnt efforts to collect and conserve wild relatioé
peanuts in Bolivia and papaya in Colombia have laared back, perhaps because these countries, like
others, equate potential usefulness with currend (substantial) monetary value”. Definitely, some
Bolivian authorities and consulted stakeholdersewegiutious to accept ABS contracts because they
feared to sell their putative ‘green mines’ foriaadequate price, having in mind the abundant hgsb
experience with betrayal and forced exploitationnatural resources, but without reflecting that the
alternative might be simply not obtaining any bésebr even harming conservation initiatives and
development.

Additionally, Galarza (2004) suggests several ptdaoperative reasons of the non-application, sagh
the fact that the party interested in access “regtdblish negotiations with all the potential agethtat
profess having an interest in a specific resouféels a contract enabling access to genetic ressurce
requires the negotiation of various other contramtsmsiderably increasing the transaction coststhad
risks incurred by the petitioner. Even after a lpngcess of negotiation, there is always a risk din@ of

the possible partners (each of who are negotiaidd independently) exacts a demand that cannot be
satisfied, or simply thwarts the whole enterpri¥@e norm also establishes the obligation that the
petitioner report on the commercial knowledge gaiwéh the genetic resource to a competent aughorit
and a national entity, charged with conducting amament follow up. The development of knowledge
and technology being the principal asset of inusstio biotechnology, this obligation imposes a
disproportionate risk to the investor that no cacinal clause of confidentiality could alleviaten this

is added the fact that the current regulations atodistinguish between large and small-scale jpetiti
ers”. So, there is a fatal combination of high s&ation costs and a lack of investment security.

Realistically, this lack of security for investmsritas been enhanced by the ever increasing gowernan
crisis that shows severe socio-political symptomsgeeially since 2003. Definitely, this crisis ar t
many social conflicts that have distracted the gowvents for many years did not favour the applicati

of the complex ABS regulations. One element ofdbeent crisis of the Bolivian state is relatedtie
export of national natural resources (in this casainly natural gas) while a vast percentage of the
population remains severely poor not being bergfitg the economic development and resource use.
This governance crisis has become a major challtarghe whole conservation sectoBl@cH2005). A
high-ranking official of the national authority donmed (in a personal communication) that in tinoés
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severe social conflicts there was the fear to canmistakes regarding the access to genetic ressurce
that might be criticized publicly and fuel the geadeerisis.

4.2 Consequences of the non-application

Opportunities of funding and technology transfeven&een lost, as in the case of the USDA peanut
project or projects planned by Crop & Food, NewlZed. Existing research and development programs
had to close after many years of patient waitingtf@ advancement regarding the application of the
ABS regulations (FAN R&D-program under the Noel Kd@mClimate Action Plan). Trained staff and
young scientists had to be dismissed. The generabusness regarding permits for research and bio-
trading activities affected other projects not &g the development of genetic resources, sucheas
commercialisation of plantlets cultivated in vittamong others, orchids and bromeliads). Thus, an
unfortunate consequence of the non-applicatiornas Bolivian institutions pioneering in the field o
research and development of genetic resourcesnaodative uses of biodiversity since the 1990sghav
been completely discouraged and harmed instituitiona

“There are indications that the susceptibility nsreasing regarding the legitimate preoccupatibas t
arise in the debate about the access to genetianeEs and the related benefits8i§icH et al. 2004). It

is interesting to observe how governmental advifers the scientific community have started to &gu
against research projects, explaining their pastivith sometimes irrational arguments referring to
expected insufficient benefits. Anecdotally reméitkais a statement by a government adviser from the
research sector that Bolivia should not commers®gaéndemic in-vitro-plants because this might harm
the economy as tourists would stop to come whey ¢bald appreciate Bolivian biodiversity outside th
country.

Another problem is that locality information of bbgical vouchers increasingly is managed with
extreme care. As illegal extraction of potentiabaerces is feared, access to theoretically public
information held in herbaria and zoological coliens becomes more and more difficult. “It is pardeo
cal: On the one hand, in Bolivia there is limitext@ss to relevant conservation information as,tduke
historical development of scientific research ioodal times and afterwards, this information ist no
found in the country. On the other hand, therenigdrtant information held in Bolivian institutiomisat

is likewise not easily available. The problem isltiplied if, apart from the limited access to ekisgt
information in the collections and databases, tioegssing of research requests from foreign oonati
institutions is blocked. (...) The consequence oftah is that the availability of biological dataeded

for conservation planning diminishes instead ofeéasing” (BISCcH et al. 2004).

However, it is a fact that aficionados or tradertgiiested in certain species are well informed atie
localities of their targets (sometimes better thational researchers); e.g., this applies for oerdai
orchid or cacti species. On the one hand, manyirseas have been reported to be brought out of the
country by individuals violating not only CITES balso ABS regulations in force. On the other hand,
there are cases of other plant collectors who,awittany success, tried to obtain legal permitstiier
exportation of single plants that possibly were dam@nt scientific discoveries (e.g., a case of an
Australian bromeliad collector).
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As it was well known that — until recently — thepagval of access contracts and collecting permés w
improbable, potentially or actually interested fErtdid not start any negotiations with the compiete
authority. In the best case, they simply decidedddo other countries, but in the worst case tese
the option of illegal trafficking of biological matial. E.g., there was information that Japaneseareh-
ers interested in pharmacological studies, who vpeoperly informed about the ABS regulations in
force, developed a plant-collection contract witmanicipal botanical garden without approaching the
competent authority.

An illustrative example represents the case of @ivihe most endangered Bolivian plant speciBs@H
2004), Parajubaea torrallyiand P. sunhka locally endemic from inter-Andean valleys. Thesea
worldwide demand for theses attractive palm spessethey are rather frost-resistant and might ssprie
new ornamentals for temperate regions (without Ifmogt periods). The species might represent a
promising product and could turn out to be a vadegilant genetic resource. While proposals for
conservation and bio trade initiatives involvinginable in-vitro propagation and controlled comme
cialisation (originally proposed by Crop & Food, We&ealand, and later developed by the Bolivian
conservation NGO FAN) did not prosper due to reasplained above, seeds of the species have been
publicly available for many years in the internetg(, in November 2005: www.ortanique.com;
www.trebrown.com; www.europalms.be; www.tropengauitem). At least in one occasion, foreign
traders were reported to move around in the arélaeohatural range of the palm species contactiogl |
peasants (Israel Vargas, pers. comm.).

5 Conclusions

Until now, the ABS regulations did not stimulatevebbioprospecting activities or innovative uses of
genetic resources. While targeting the optimum ,gBilivian society failed to generate any benefits.
Furthermore, it failed to protect the country froamgoing biopiracy. Additionally, the decade-longno
application frustrated several idealistic R&D iattves developed within Bolivia. Taking into accgun
among others, the reports concerning illegal cornraksation of Bolivian palm seeds, it is importdot
acknowledge that in a poor developing country lB@ivia it is impossible to control trafficking of
genetic resources (e.g, long borders without dffechigration control, lack of trained staff at magjon
offices, problems related to corruption). Whilerthés fair chance of discovering the illegal trefiing

of 50 individuals of a CITES-annex parrot, the sgliny of a handful of seeds or soil in a traveker’
trouser pocket is impossible to control. Additidpalt is well known that it is difficult to trackhe
geographic origin of material, especially when epatlemic in certain countries, and it is equally not
realistic that violations can be persecuted —adtlerhen not committed by prominent large companies

Of course, a rather radical and provocative quesdiiises: when the enforcement of legal restristiisn
impossible, do then the regulations themselvedyreadke sense? Or are they simply instruments that
catalyse displacement behaviour of authorities thatl to hinder weak parties that opt for avoiding
illegal action? Actually, similar displacement beloair is observed, for instance, in the case ofquted
area managers who strictly control activities afei@chers who extract tiny portions of biodiversay
taxonomic or ecological purposes while it is impblesto stop cases of large-scale deforestation by
settlers. Instead of hindering the controllableeagshers who actually contribute important datattier
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management and public presentation of the proteateds, it might be a better deal to invite them
actively facilitating easy access to permits. Sanyl, an incentive-driven approach to the ABS ahaile
might generate the intended effects rather tharcthently applied restriction-driven one. Any iattve
willing to respect the necessity of benefit-sharimigh the country of origin and individual or group
stakeholders involved in the development of a gemesource should be rewarded and not punished by
demanding high transaction costs. Among others, tieans that the regulation standards should be
lowered, especially for small-scale parties, acicgydo the dimension of the potential benefits.

Worldwide it could be a good idea to investigate #pplicability of fair-trade mechanisms and good-
practice certificates, such as the one awardedbysE Stewardship Council (FSC), to the use of fiene
resources.

Hopefully, a turning-point of the application ofetlBolivian ABS regulations has been reached, as the
first contract has been signed (Swiss-supportethpbaof potato development, see above). However, it
is questionable if it represents a good model chsace, transaction costs have been covered in the
framework of Swiss-Bolivian development cooperati@urrently, it is still difficult to imagine that
commercial returns from benefit-sharing become iB@ant when compared with the total of current
conservation and development budgets spent by gonattal and non-governmental actors (compare
Pethiyagoda 2004). Or to say it with even clearerds: the problems related to the degradation assl |

of Bolivian biodiversity are rapidly increasing,cathe battle won’t be won in the field of ABS ...
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Potential ABS Compliance Mechanisms for Academic Rearch in Canada

KELLY BANNISTERL
Faculty of Law and School of Environmental Studié¥ictoria University, Canada

1 Introduction

Effective national and international access ancefiesharing (ABS) regimes must explicitly addrése
complexity and inter-relatedness of ethical, legatl political considerations in scientific research
involving genetic resources and associated traditi&knowledgé How and at what level should new
ABS law and policy be developed and implementethtilitate compliance by the academic research
community?

University scientists are key intermediaries betwseveral different actors. Ethnobotanists, fomgxa,
stand at the interface between gwrcesof genetic resources and related traditional kedgé (e.g.,
indigenous or local communities embodying tradibotifestyles) and the downstreaosers (e.g.,
universities, governments, industry and civil stcien general} Their science takes place at the
complex interface of ethics and law, governed lstitational research polices that must incorporate
evolving sets of ethical and legal standards atitibernational, national, and local levels. Exigtin
university research policies, funding bodies anlhteel governance structures, therefore, should be
examined for their potential to incorporate andpEupABS objectives and to facilitate compliancehwi
these by the academic research community.

This paper evaluates potential ABS compliance meishas for academic research in a Canadian
context. Given that each country will have its awstitutional structures and policies, which wikdly
differ from what is described here, the followingadysis should be viewed as but one example. Simila
analyses should be encouraged within other cogntrie

2 Target policy areas

In ethnobotanical research there are obvious lpgta/een genetic resources and traditional knowledge
Other types of academic research involving genesources may or may ndirectly use traditional
knowledge, but often there still are Indigenougesan the research based on either similar or etingp

1 Ppaper prepared for the International WorkshopAcness and Benefit Sharing of Genetic ResourcesnpBo
Germany, November 8-10, 2005. The original versibithis paper was prepared for the Expert Inteomati
Workshop on Access and Benefit-Sharing, Cuernavdeaico, October 24-27, 2004 ARNISTER 2004).

2 There is no single agreed definition of “traditid knowledge”. In this paper, it refers generaity the
knowledge, beliefs, innovations, and practices tham® customary uses and associated cultural pescdad
traditions of Indigenous peoples, usually transditthrough oral tradition and first-hand observat{€BD
1992, LaRD 2002).

3 The academic research community refers broadlyriversity faculty and graduate students who cohdu
research, and university administrations that dgvahd oversee research policies.
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traditional uses of the same species, or claima given geographical area (e.g., traditional tenyit
where genetic resources may be collected. Givemthdricable connection between biological divigrsi
and traditional knowledge that is evident in magtigenous worldviews, it would be prudent (at least
within Canada) to assume there are indigenous rallinterests or even rights in much research
involving genetic resources, on ethical, legal angblitical grounds. Likewise, while some biodisity
research is overtly commercial in nature (e.g., oencial bioprospecting), often the goals of academi
research are non-commercial. However, all publyeallailable data has potential to flow into thevpte
sector and be available for commercial purposed, the bioprospecting industry in particular relies
heavily on secondary sources (e.g., publicatioagatthses) for leads. Therefore (directly or indiyec
intentionally or not) research involving genetisaarces and associated traditional knowledge fatgk
resource and knowledge appropriation and commadifio, even when the researchers’ intentions are
purely academic.

The specific application of university policiesresearch on genetic resources and associateddnadiit
knowledge is influenced by factors such as whethrenot indigenous peoples adérectly involved,
whether the research is national or internatiomaiciope, and whether the research is expectedddde
commercial products. Two types of university reskgpolicies that may have particular relevance to
research involving genetic resources and traditisnewledge are: (i) national and institutional ram
research ethics policies, and (ii) institutiondklfectual property (IP) ownership policies. Ouésif the
university structure, additional target areas tameixe for supporting ABS policy goals include: )(iii
ethical codes of professional associations andesmadsocieties, and (iv) community research prdsco
The merits and challenges of these target poliegsaare briefly outlined below.

2.1 Human research ethics policies

2.1.1 Existing structures

Within Canada, all university research that inveltemans (e.g., experiments, interviews, surveyst m
equal or surpass a national ethics standard ctikedri-Council Policy Statement for Research Involv-
ing Humansy, developed in 1998 and administered through theetfederal academic granting couneéils.
Compliance with the national ethics standard isaasory for all universities receiving funding fraime
granting councils. Implementation of the policyaisthe institutional level, through university rassh
ethics boards (REBs) that review and approve actedll proposals for research involving humans.
Most institutions and their REBs make a significaffibrt to educate researchers about ethical cersid
tions in research and assist them in addressinglarycomings in their proposals. There is consioler
incentive for compliance at individual and instituial levels; depending on the source and sevefity

4 Ethnobotany is the study of inter-relationshigsvieen humans and plants, often involving Indigenpeoples
and their traditional plant knowledge and resources
Policy available at http://www.pre.ethics.gc.caylesh/policystatement/policystatement.cfm

6 The three granting councils are the Social Seisrand Humanities Research Council (SSHRC), therblat
Sciences and Engineering Research Council (NSER€C)ree Canadian Institutes for Health Research RJIH

7 REBs are typically comprised of university fagudind community members serving in a volunteer ciapavith
administrative support provided by the university.
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non-compliance, federal funding support could beheiawn from a specific project or an entire
university.

Prior informed consent (PIC) (referred to as “fee® informed consent” within Canadian researclcsthi
policies) is a key principle of university ethiosquirements at the national and institutional levéi
principle, PIC is conceptualised as@rgoingprocess that begins before research is initiateldeatends
throughout the research procéddowever, in practice, evidence of PIC typicalljldws a contractual
model, i.e., a consent form signed by individuattipgpants or designated representatives of organiz
tions at the onset of research. Existing policyarding collective PIC (which applies to some reckar
involving traditional knowledge) is recognized &sigusly inadequate and is currently under revisibn
the national level. Community-level processes for obtaining individaald collective consent from
Indigenous peoples (e.g., taking into account euaty laws and community protocols) are being given
serious consideration in new PIC policy developmest are conceptions of benefits, harms, risks,
responsibilities, and Indigenous rights to paratéin research. The role of newly emerging comigtini
level REBs (e.g., tribal ethics committees) forieging research involving specific indigenous greup
and their associated cultural knowledge and traxkii resources is also being given due attention.

2.1.2 Applications to ABS

In cases where traditional knowledge is providetealy by indigenous peoples for biodiversity
research, ABS policy requirements would overlaphwifiose of the existing national human research
ethics policy (e.g., PIC requirements, due ackndgdenent of source, sharing of benefits). Thathe, t
"human research ethics" aspects of ABS would faller the jurisdiction of th&ri-Council Policy
Statement An important limitation of the existing policy ihat only research thatirectly involves
indigenous peoples (e.g., gathering traditionalWdedge through interviews, surveys) falls withire th
realm of human research ethics; research involeegpndary sources of traditional knowledge (e.g.,
published literature, databases) does not.

Conceivably in future, a nationABS Policy Statemelfseparate but parallel to that for human research
ethics) could be developed by the three grantingncits, likely in collaboration with other federal
government ministries (e.g., Environment Canaddustry Canada, Heritage Canada, Parks Canada).
Like human research ethics, an overarching natiéi8 policy could serve as the minimum standard
for all university research involving genetic resms and associated traditional knowledge (ideally
whether traditional knowledge was from primary ecandary sources), and compliance could be a
mandatory prerequisite to qualify for federal furgli

8 The Tri-Council Policy Statemensays “consent must be freely given and may bedwdthn at any time”
(Section 2, Article 2.2, Paragraph 1), which iipreted by most institutional REBs as meaningaresepar-
ticipants can withdraw their participation from tlesearch at any time. This may also include withidlng their
contributions.

9  TheTri-Council Policy Statemerdoes include a section on research involving Aoal peoples (Section 6)
but it was not developed with the participationAbioriginal representatives and so is in abeyandi appropri-
ate consultation has been undertaken. Currentipapr undertaking to develop new guidelines foreaesh
involving Aboriginal health is underway by a twelygrson national Aboriginal Ethics Working Group
(comprised of a majority of Aboriginal Elders andhslars with some non-Aboriginal scientists and
philosophers), coordinated by CIHR’s Institute Advoriginal Peoples Health. These guidelines willused as
the basis for future revisions to Section 6 of ThieCouncil Policy StatemerfCIHR 2005).
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Individual universities could expand their curreetsearch ethics policies and review processes to
incorporate ABS requirements, or alternatively,oagl review boards (for groups of universitiesylcb

be established to provide research review servitésis, individual research proposals would be
approved or rejected by institutional or region&@B®, and researcher awareness would be increased by
the educative approach that most universities itakelping researchers to revise non-compliantaete
proposals.

Benefits of this proposal would include building oational and institutional structures that areaudly

in place rather than creating new frameworks, &sl#tter would require significant time and cost.
Incorporating ABS issues related to research inmgltraditional knowledge into human ethics reskarc
processes would increase awareness of the compliexibiodiversity research (i.e., issues involving
competing rights and responsibilities of researghiastitutions, nation states, indigenous peogaiesso
on), which could influence wider policy developmentPIC and benefit-sharing.

Challenges would include the need to educate REBsew ABS policy and the potential of over-
burdening REBs with heavier workloads as thesetgp&ally voluntary positions held by full-time
faculty and community members.

2.2 Intellectual property ownership policies

2.2.1 Existing structures

In contrast with the national research ethics megoent, which is intended to be implemented consis-
tently across all publicly funded Canadian univéssi there is no over-arching IP policy for unsiées.
Each university independently determines its owrowWhership policies, in accordance with Canadian
and international law. In general terms, IP ownigrglolicies of most universities may be categoriasd
“institution as owner” or “inventor as owner”. That while the researcher is recognized as thearea
inventor, some universities insist on transfer whership rights if intellectual property protectiguch

as a patent) is sought or if an invention is lieeher commercializet? Other universities simply require
a sharing of any revenues as compensation fomfingstructure that they have invested in the resear
and/or commercialization process. Agreements amiomgntors and between institutions to specify
inventorship, ownership, commercial rights and ipreharing are typically contractual in nature,
facilitated in-house by university technology triEmoffices.

2.2.2 Applications to ABS

Universities in Canada could directly incorpora®edspects of national ABS policy into their institu
tional IP ownership policies. Inventive and comnmrdghts of indigenous communities, the naticatet
and other appropriate entities could be explicithcognised through contractual agreements with
researchers and their sponsoring institutions,gusiisting (or modified versions) of contract teatpk.

Benefits would include building on institutionatttures that are already in place (e.g., admatist
assistance, contract templates, in-house legalbaisthess expertise) and increasing the institutiona

10 Copyright tends to be the exception and is nofien vested in the creator, unless the work wasnsigsioned
by the university.
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awareness of the complexity (i.e., issues invohdngpeting rights and responsibilities of researche
institutions, Nation states, Indigenous peoples sm@n), in research involving genetic resources an
associated traditional knowledge.

Development of an overarching national ABS politgtement could provide a useful framework for
standardizing university IP ownership policies asrdhe country. At present, a significant challenge
would involve dealing with the diversity in IP owsgip policies of Canadian institutions. For exampl
institutions that require transfer of ownershiphtgfrom inventor to institution as a pre-requigive
intellectual property protection, licensing, andreoercialization may not provide a flexible enough
negotiating environment to accommodate the intsreétall stakeholders, particularly when the tradi-
tional knowledge of Indigenous peoples is involved.fact, this situation raises a potential corflic
between researchers’ obligations to Indigenousigigaints in research under national human research
ethics policy and researcher’'s obligations to thegionsoring institutions under their institutioriBl
ownership policied! The mandate of many university technology transféices includes education of
researchers through seminars, printed and electiofarmation materials, and meetings, so educative
outreach opportunities to discuss ABS policies msdes more broadly with university scientists also
exist.

2.3 Extra-institutional Codes of Ethics and Reseatt Guidelines

2.3.1 Existing structures

In addition to their institutional research ethiexjuirements, many scientists are obliged through
voluntary membership to abide by the ethical redeatandards of national or international profassio
associations and academic societies. Professiesacitions (e.g., medicine, engineering, law, aduc
tion) tend to have enforceable mechanisms for pliseiry action of members while academic societies
(e.g., anthropology, archaeology, sociology, etlology, pharmacognosy, chemistry, biology) take a
more educative approach to ethical research pes;tigith compliance largely relying on the integof
researchers, peer pressure, and concerns abotatiepuSome societies use formal Codes of Etlucs t
articulate their ethical standatdswhile others use guidelines, position paperggsolutions to set out
expectations for their membéeis Most of these ethical standards are considerathtjidocuments”,
thus are subject to periodic revision as ethicdllagal considerations in research evolve.

11 For further discussion see Bannister (2005).

12 Ethical standards specified @odes of Ethicinclude those of the American Anthropological Agiation (http://
www.aaanet.org/committees/ethics/ethics.htm), faBonal Society for Ethnobiology (http:/guallaran-
thro.uga.edu/ISE/soceth.html), Society for EconoBitany (http://www.econbot.org/ethics/), Society Con-
servation Biology (www.conbio.org/2004/MembersMaegtEthics_Statement_2004_07.pdf), Society for Envi-
ronmental Toxicology and Chemistry (http://www.setag/htdocs/who_code.html), American InstituteCoiem-
ists  (http://www.theaic.org/DesktopDefault.aspx®lad6), and American Chemical Society (http:/
www.chemistry.org/portal/a/c/s/1/acsdisplay.htmlDnembership\conduct.html).

13 For example, the American Society for Pharmaceygias adopted membersi@pidelines for Interactions with
Source Countriegsee Journal of Natural Products 1997, 60, 65468Bich consider issues related to consent,
compensation, conservation, and the rights of kligis communities. A technical report on medicaemis-
try prepared by the International Union of Pure aAgplied Chemistry (http://www.iupac.org/ re-
ports/1996/6812andrews/index.html) considers issuedh as access, benefit-sharing and intellectuagdepty
rights in relation to use of biodiversity for nalproducts development. Position statements ofAlerican
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2.3.2 Applications to ABS

Relevant professional associations and academietgsccould be strongly encouraged to incorporate
the underlying principles of ABS into the ethicaljuirements for their members and to establish best
practices within their disciplines. Given the sfgrant uncertainty that unresolved ethical and llega
issues have created for research involving gemesources and traditional knowledge (e.g., Ethno-
botany), more explicit and consistent guidance dncjples and practices for ABS would likely be
welcomed by most organizations and their members.

Benefits of targeting associations and societieslevoclude high visibility and educative opportiies
for generating awareness of ABS issues, and thiyatoi reach groups of individuals who fall outsid
the institutional structures discussed previously.

2.4 Community research protocols

A relatively new phenomenon in Canada and manyrotioeintries (e.g., Australia, U.S.A.) is the
emergence of local research protocols developeththgenous groups or research organizations that
work closely with Indigenous groups. These protedehd to specify local expectations about acaess t
and use of traditional knowledge as well as oth@rddions for research, based on a combination of
customary laws, traditional practices, and prattiealities of contemporary life. They vary widaly
content and format but principles such as mutuspeet, due credit, and fair sharing of benefits are
common featurek?

Community research protocols are increasingly beisgd to define relationships between Indigenous
communities and outside researchers, in some cases defensive response to the imposition of
extractive research, and in other cases as a wagtiely encourage applied research and community
economic development opportunities. Assuming newSAfolicy was developed with appropriate
participation of Indigenous groups and collabomgtiesearch organisations (and therefore had their
support in principle), these groups could be enaged to incorporate ABS standards into their rebear
protocols, thereby strengthening local-nationaiqgyolinks by generating further awareness and ansi
tency in policies among users and providers of gemesources/traditional knowledge. In the Canadia
context, community research protocols hold sigaificpotential as an empowerment tool for Indigenous
groups.

Folklore Society on ethics and human subjects (hitpw.afsnet.org/aboutAFS/ethics.cfm) outline dfiec
responsibilities to protect the welfare of partanips in ethnographic research. The Internationagn@tal
Society has adopted conservation and reciprocisgdaprinciples embodied in it&6teborg Resolution
(http://www.chemecol.org/society/about.htm).

14 Some examples are the Code of Ethics for Researdbonducting Research Concerning the KtunaxaoNati
(Canada), the 'Namgis First Nation Guidelines f@itihg Researchers/Access to Information (Canablégzt'en
Nation Guidelines for Research in Tl'azt'en TemjtqCanada), Protocols and Principles for Condgctte-
search in a Nuu-Chah-nulth Context (Canada), Rriesiand Guidelines for Researchers Conductingdrelse
With and/or Among Mi'’kmaq People developed by thikiag Ethics Watch (Canada), Traditional Knowledge
Research Guidelines: A Guide for Researchers inYileon prepared by the Council of Yukon First Naso
(Canada), Guidelines for Respecting Cultural Knalgke published by the Alaska Native Knowledge Nekwor
and adopted by the Assembly of Alaska Native EdusatAlaska, U.S.A.), and Guidelines for EthicasBarch
in Indigenous Studies developed by the Australiastitute of Aboriginal and Torres Strait Islandeudes
(Australia).
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3 ABS as a catalyst for integrated policy evolution

There is an obvious need for an over-arching natié8S policy that is tailored to Canadian needd an
yet is consistent with an international ABS regime substance of such a policy has yet to be -deter
mined through appropriate national dialogue witllanada (currently in progress but still in early
stages), but it will have to explicitly addressiedlh legal and political dimensions of researcloiming
genetic resources, particularly when researchialggves traditional knowledge.

This paper addresses one possible framework foleimgntation of a national ABS policy, i.e., en-
trenching ABS policy into well-established univéysieview processes (or establishing parallel proc-
esses) that have built-in compliance mechanismss Bhproposed as a partial strategy to facilitate
compliance by the academic research community,udiicy) university researchers, students and
administrations. Beyond these institutional struesy ABS policy foreseeably could also be incorfegta
into the ethical standards of relevant professi@mal academic organizations, as well as local rekea
protocols developed at the community level. Assgmine substance of a national ABS policy is
developed collaboratively and with these diverdergsts in mind (a formidable task!), the academic
research community and Indigenous groups alike avdiklely welcome the increased certainty in
expectations about ABS that such a standard wdigd. o

There is an additional and significant advantagbringing ABS policy into the proximity of univetsi
research policy. It would serve as a useful contextaddressing potential conflicts between redearc
ethics and IP ownership policies in commercialligted research that involves both genetic resgurce
and traditional knowledge. This could provide trezessary catalyst for a more integrated approach to
co-evolution of university research ethics and Whership policies in Canada, which should encourage
research partnerships (whether for-profit or notgfmfit) by leading to more uniformly ethical and
equitable treatment of all interests in the redgaand therefore greater certainty and acceptabiit
research endeavours supported by public institsition
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ABS and Research in Switzerland: The Development @& Tool for the Imple-
mentation of the Bonn Guidelines by Academic Resegint
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Faculty of Law of Basel University, Switzerland

1 Abstract

In terms of the three goals of the Convention ocoldjical Diversity (CBD), a priority for Switzerlahnis

the (voluntary) implementation of the Bonn GuideBn(BGL) at national level. Thus, the Swiss Agency

for the Environment, Forests and Landscape (SAHEfRL)commissioned the Swiss Academy of Sciences
(SCNAT) to develop a tool to facilitate the implemtegion by the Swiss academic community (i.e. the

universities and universities of applied scienagfsjhe principles of the CBD on access and benefit-

sharing and the Bonn Guidelines, and to analyseeiail the ways that their implementation can be

encouraged and promoted.

The method and process involved in the developroktite manual, the criteria for the definition ¢ i
content, the factors influencing its presentatiod ¢he difficulties and open questions encountemed
described below. An overview of the structure aadtent of the brochure “Access and benefit-sharing;
Good practice for academic research on genetiairess® is provided and conclusions are drawn with
regard to the ongoing negotiations of an intermaticABS-regime.

2 Introduction

2.1 Mandate

In terms of the three goals of the CBD, the (vady) implementation of the Bonn Guidelines at nagio
level is one of the priorities of Switzerland.

Thus, based on the assumption that, when carryihdpasic and applied research, academic institsition
are regularly involved in the collection and praspeg of biological/genetic resources, in 2003, ARS
focal point of the Swiss Agency for the Environmdrorests and Landscape (SAEFL) asked the Swiss
Academy for Sciences (SCNAT) to create instrumémtsnforming members of the academic commu-
nity about the ABS system and to encourage andtaissiimplementation by researchers involved in
projects that use such resources originating frateide of Switzerland.

1 The project for the compilation of the ABS mantl academic research was sponsored by the Svgeaoy
for Environment, Forests and Landscape (SAEFL). ddwtent of this paper is in the sole responsjbdit the
author.

2 Dr.iur, MAE; University of Basel, Faculty of LaWjaiengasse 51, CH-4056 Basel. For contacts reugutie
brochure and further information: Susette.Bibersle@unibas.ch.
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2.2 Goals

SAEFL’s mandate specified the following generaleatives for the instruments to be developed: to
familiarize the relevant members of the academiroanity with the CBD’s ABS system; to inform the
institutions and individuals involved in a cleaimple and effective way of the steps necessaryilfd f
the obligations of the CBD and the recommendatairtee Bonn Guidelines.

The process was to include the following stepS:Hg conduct of a national survey for the identtiima of the

relevant research institutions; 2) The definitidnhe requirements and means for the promotioh@fipplication of
the BGL by the relevant institutes and researcl®rRaising of the awareness of the Swiss acadeomununity to

the issue of access and benefit-sharing by creatidgdistributing information documents and orgeugjzvork-
shops.

3 Method

From the outset, the intention was to develop thecified products by means of an interdisciplinary,
participative and interactive process. This me&at tnembers of the relevant academic communities
were to be actively involved. The objective of teigercise was to learn as much as possible abeut th
specific needs, viewpoints and research methodseoflisciplines involved so as to be able to atlapt
manual accordingly. This process also enabled ukdm about issues and concerns faced by the
researchers, to discuss possible solutions and,rasult, to further the acceptance of the ABSesyst
Ultimately, the idea was that the representatiieth® academic community could act as multiplicator
of the message.

This approach is also reflected in the organizafictructure of the project and in the chosen prooe
which involved the relevant members of the acadesbimmunity at various crossroads in the project
process.

3.1 Organizational structure

The organizational structure encompassed: 1) tbpeglrteam; 2) a steering group; and 3) an ad-hoc
advisory committee.

The project team — which was responsible for thplémentation of the mandate — consisted of three
individuals representing the disciplines of law atldics, biology, economics and political science.

The steering group is composed of the secretafi€CeNAT's platforms, i.e. the Swiss Biodiversity
Forum and the Forum on Genetic Research, and tretagy of the Swiss Commission on Research
Partnerships with Developing Countries of the Cdupn€ the Swiss Academic Communities. The
members of the steering group cooperated in theegsof the development of the tool, in particular
through their input on the specific needs and viems of the platforms. They also informed and
consulted the members of their platforms on thegss. This provided valuable information, and also
had a multiplicatory effect.

The advisory group is composed of representatifaglevant disciplines such as systematic biology,
phytopharmacology, zoology, tropical medicine, &éadinology, microbiology, food and development
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economics, experimental biology, ethnopharmacolegyiculture, while at the same time representing
the relevant institutions and research progranimes.

3.2 Stages of the Project

The basis of the entire procedure was — naturallythorough analysis of the CBD regulations on ABS
and of the Bonn Guidelines from the perspectivaaafdemic research.

To begin, university institutes that work with logical material from third countries weirdentified

with the support of the three sister academiese-irthentory included institutes working not onlytire
area of the natural sciences, but also the sauiadlical and engineering sciences. The main gotieof
surveyitself was to obtain an overview of the typesedaarch that involve access situations, the genetic
resources involved and to learn about the expezgeot the researchers. Furthermore, the leveleaf th
knowledge of the ABS system was to be documentedaaalysed and their needs and requirements
identified.

At the same time, existing codes of conduct, ettgoéelines, and similar products originating sfiec
cally from the academic community were consultadparticular with a view to examining the interface
between academic research and the ABS system|dime s incorporated, their mode of presentation
and the elements likely to be subject to benefitrisiy.

In the next stage of the process, the projectsrefeto in the survey were analysed on the bastheof
disciplines involved and the resources accessegtif8pprojects were selected from this inventong a
subject to a more rigorous analysis through theméxation of detailed project descriptions and the
holding of semi-formalized interviews with the rasghers. This process gave rise to the five caskest
which are included as examples of ABS situationghi@ manual. It also generated elements for a
generalized definition of research steps, enabled itentification and analysis of “typical” ABS
situations and the identification of their inteawith the steps in the ABS procedure in accordavitte

the BGL.

Based on this information and suggestions thatairosourse of the survey, the requirements antlesis
of the researchers were analysed andcihweceptfor the manual and the tools to be included were
defined®

3 Universities and universities of applied scieneshnology transfer units, botanical gardens, sty non -
governmental organizations, Swiss administrativenages (Swiss Agency for Development and Cooparatio
State Secretariat for Economic Affairs); Indo-Swés#laboration in the area of biotechnology, Sventre for
International Agriculture, Network for Internatidriaevelopment and Cooperation (all Swiss Federstitirte of
Technology); National Centre of Competence in Rese@NCCR) North-South.

4 In terms of the benefits to be shared, in paicuuite a lot of information is included in t@&BD itself, such
as: the exchange of information relevant to theseoration and sustainable use of biological divgrgicluding
the exchange of results of technical, scientifid ancio-economic research; information on trairang survey-
ing programmes, specialized knowledge, indigeramgstraditional knowledge in itself and in combioatwith
other technologies; technical and scientific coapen, including the training of personnel and exuje of
experts; enabling of effective participation in teichnological research activities by the partieg grovide the
genetic resources.

5 The elements were: basic information; case ssuddBS steps and requirements; checklists; anneitts
glossary, sources, contacts.

91



UNEP/CBD/WG-ABS/4/INF/10
Page 92

Several drafts of the manual were produced. Thitsdngereevaluatedat several stages by both members
of the academic community and representativeseopthvider countrie®

The final draft is currently (November 2005) beimgof-read; publication is expected for the end of
2005/early 2006.

In terms of informing and raising awareness amdmg relevant stakeholders (researchers, project
leaders, directors of research institutes, spongechinology transfer units), the experience wita t
development of the tool clearly showed that, e¥ehe development of the tool succeeds in its aim o
providing information, for the implementation ofetlABS system to be successful within the academic
community, support measures that complement thaiatame also important and necessary.

The impression we were given was that we mustasglloduct that nobody really wants. Thus, we are
currently involved in the careful development afancept for this complementary process. The aira her
is to reach as many involved stakeholders at tivedb possible financial cost.

4 Specific Results: Survey and Evaluation

4.1 Survey

41.1 Content

The survey comprised two questionnaires: one comugithe research institutes and to be completed by
their directors and a second one for each project.

The aim of the questionnaire concerning the reseiastitute was to enable the compilation of areimv
tory of the research on biological resources bemgied out at the respective institutes. The fuoilhg
elements were asked about in the surveys concetiminigistitutes:

= Type of institute, affiliation, department, disdip

= Number of projects involving biological resourcesléor traditional knowledge

= Research field (agriculture to zoology)

= Plans for more research on biological resourcesaabr

= Difficulties encountered and projects terminatedabandoned due to difficulties in/with the
providing country

The questionnaire on the individual projects conedr

= The actual research being carried out, i.e. the tffresearch (basic, research and development,
valorisation, research areas and objectives, aulirees involved:

= The location, i.e. in the field, in collection; andgin of the resources, i.e. country involved.

= The way that contacts and partnerships were iadiate. what was the objective and content of
negotiations, what were the conditions in the ptmg country, whether formal or informal con-
tracts were concluded and whether any benefitsbarccurred.

6 Draft 1: Team, Steering Group, Mexico, AdvisoryoGp; Draft 2: Team, Steering Group; Draft 3; Team,
Steering Group, Ivory Coast, Advisory Group.

92



UNEP/CBD/WG-ABS/4/INF/10
Page 93

= The difficulties encountered and types of suppesid.
= The level of information already available to tkesearchers on the CBD and the BGL.

4.1.2 Preliminary Results

175 institutions were contacted, including univiéesi, universities of applied sciences (both natanal
social sciences), museums and collections. We rddaiesponses from 73 institutes; 54 of which repor
ted projects involving biological/genetic resourfesn abroad. These 54 institutes provided dedoript

of 87 concrete projects.

The (preliminary) analysis generated the followiagults which may be of primary interest:

= Most of the projects involving ABS situations wenedertaken in the (natural) sciences: 89 % of
the described projects were scientific, only 3 %emaurely social scientific and 8 % involved a
combination of social and natural sciences.

= A considerable amount of the research describedoasic research (59 %). Almost one quarter
of the projects were taxonomic (systematic, invanation) (23 %) or a combination of taxono-
mic research with traditional knowledge (6 %). Nariehe projects described led to the deve-
lopment of a marketable product. (We are awarehefexistence of at least one such project,
however the institute in question did not respandur questionnaire).

= About 20 % of the projects worked with traditiokabwledge (TK).

17 projects referred to the difficulties they enctmued. However, not all of the problems were cotet:
with the ABS system, but concerned, for exampl&d,E3 control for the exportation out of and — also —
importation into Switzerland of endangered spedaesvild fauna and flora. With regard to potential
ABS-Situations, researchers encountered difficalltiéth the (administrative) procedures involved in
procuring the necessary permits, brought aboutekample, by an unstable political situation, uacle
legal conditions and/or unreliable administrativegedures. Problems involving the sharing and gtora
of samples and co-authorship (which was non-existeare also described. Some projects were aban-
doned or had to be altered because of these difisuln some cases, reference was made to the fac
that certain types of projects were no longer péahim specific areas due to the insurmountableduire
cratic problems.

The researchers who responded to the questiorselgeted the following support instruments (in orde
of priority): sample contracts; advice on the négans of the contracts, codes of conduct anda!
tion of the BGL, checklists. There was an urgefitfoa the avoidance of further bureaucracy.

4.2 Results of the Evaluation

4.2.1 North

The attitude of the scientists to ABS dependedheir discipline. Experience in cooperation with rthi
World countries and the actual aim of the reseamhd also be influencing factors. Thus, the regmes

7 We did not mention the confidentiality of the dnihation. This might have been a hindrance to anse
guestionnaire (openly). Furthermore, we assumedihato their lack of knowledge about the ABS gsystmany
institutes and researchers did not feel that thles@pnnaire applied to them.
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tatives of anthropology, but also of tropical méaécwere mainly interested in what the ABS system
exactly means for their research and how besttégiate it.

The systematic researchers who were used to opessasituations were more intrigued. They fear that
greater bureaucracy will make it impossible to gant their research which actually helps counttées
fulfil their obligation under the CBD to carry oah inventory of their biodiversity and is also emséd

in the Global Taxonomy Initiative.

Thus, a considerable number of the projects desgniere classified as North-South projects, i.e- pr
jects intended to support the provider countriesvduld appear that the implications of ABS weré no
clear to the researchers in these cases. Howéneeexistence of a real cooperative research pattipér
was not apparent in all cases.

Some considered that the ABS system was not apfgi¢a the resources they work with. The arguments
put forward included, for example, that the researevere found in the public domain, to which
everyone has access, or were purchased on the tmatker “myths” encountered included the beliefs
that that if there is no ABS legislation in a cayniaccess is free and that if the results of #search are
published and put in the public domain and theneoipatenting or commercial use, the researchtis no
subject to the ABS system. Yet another argumenpgsed is that basic research does not yield any
economic benefit and is, therefore, of no relevaticéhe ABS system. A few respondents admitted,
however, that they consciously decided to operatedgrey area because they wanted to avoid dififésul
and burdensome procedures. One of the key argurpeesented was that the ABS regulation itself
prevents the implementation of the conservationlsgo® the CBD because it hinders the research
necessary to achieve this objective (and was fatblay the — extreme but logical — conclusion that t
system should therefore be abolished or limitecktses involving economic benefit).

The following criteria for the content and preseiota of the instrument to be developed emerged from
the discussions in the evaluation process: the Af$em should be formulated in terms of clear rules
and concrete step-by step instructions on its implgation provided; the content should be restlitbe
the absolute minimum (BGL) with the obligatory amdluntary elements clearly indicated; the tool
should include a categorization of sample casesetban the importance/significance of the ABS situa
tion) and present models for the correspondingeageats.

4.2.2 South

The draft manual was evaluated with representab¥@soviding countries on two occasions. One ef th
earliest versions was presented to representaifivasiversity research, members of the ecologidatia
nistration and representatives of a local commuatityg workshop in Mexico in 2004. As sensible point
of the access to resources the following emerged

1) Local communities should be involved and, imaotly, they and the general public should be infor-
med of possible win-win situations arising from fniospecting. The latter was discussed in the contex
of preventing the “cumbersome rent-seeking behavwbthe communities”. (Francisco Chapela, Coordi-

8 As described, for example in Swiss CommissionResearch Partnership with Developing CountriesREf;
2003 “Guidelines for Research in Partnership widv&oping Countries” (www.kfpe.ch)
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nator, Project of Biodiversity Conservation by Ipelnous Communities (COINBIO): Access to Biologi-
cal Resources and Benefit-Sharing: The experieh&eRé and UZACHI, power point presentation, on
file with authol)

2) The importance of the capacity-building and suppf stakeholders from the providing countrytlie t
negotiation of contracts of cooperation was hidftkgl, in particular on IPRs, in cases involvingaloc
research and industry. (Dr. Alejandro Alagon, losti de Biotecnologia, UNAM, Cuernavaca, Mor.; An
ABS Mexican-German experience; power point presimaon file with author). Also stressed was the
importance of establishing common (ethical) grouigdsdelines, and rules for the cooperation.

3) It was also clearly stated, however, that ineoffdr the providing countries to benefit from taology
transfer, the previous very restrictive legislatisauld have to be replaced by regulations thatwadbb

for easier access, in particular for research, rasgarch and development (Fernandez, J.C., Imstitut
Nacional de Ecologia. Mexican experiences in tigeilaion of genetic resources: social and economic
dimensions; power point presentation, on file watithor). The manual was welcomed as providing a
transparent basis for both parties in achieving djective.

The second workshop was held at the SCNAT’s Swes#r€ for Scientific Research on the Ivory Coast.
It was organized in collaboration with the locadearch team. Representatives from academia, the adm
nistration, industry, of several West-African caigdg (Benin, Senegal, Burkina Faso, Ivory Coast) di
cussed in working groups the application of the AfyStem to selected case studies and also evaluated
the practicability of the manual. The workshop daded,inter alia, that the manual could provide a
starting point for the establishment of mutual triostween researchers from the South and the North,
and offers a way of guaranteeing the protectiogesfetic resources, their sustainable use and gzalori
tion. One of the insights from the workshop wast thi@en the strongly decentralized nature of the
systems in African countries, the ABS requiremeaits also important for local researchers. The
workshop recommendations were: 1) The initiationaof awareness-raising campaign of researchers
from both the South and the North; 2) The operatii@ation of the ABS focal point; 3) The develop-
ment of a strategic plan for the access to gemetources; 4) The adaptation of the manual to other
areas, in particular valorization and developmerdperation; 5) Ensuring that the conservation ef th
resources is acknowledged as a priority for alloimed stakeholdersRgpublique de Coéte d’lvoire,
Minstere de la Recherche Scientificque: Rapporydghése de I'atelier sous-régional sur “I'Accessa
resources génétiques et le partage equitable dastages tires de leur exploitation. Adiopodoumé&gCo
d’lvoire, du 22-24 aodt 2005

4.3 Development of the manual

The analysis of the survey and of the evaluatidrideconclusions with respect to the criteria tdddesn

into account in the development of the tool: thechéo generate further acceptance and motivate re-
searchers to implement the rules became apparghegwe-eminent goal of the tool and of the subse-
guent awareness-raising process.

4.3.1 Criteria

Based on this, the following criteria were defiriedthe publication:

95



UNEP/CBD/WG-ABS/4/INF/10
Page 96

- The information should be provided in an accesslg “inviting” way so as to motivate the researste
read the brochure.

- Easy access should be provided to the informati@pecific interest.

- Researchers should be motivated to implement thtersy

- Simple and clear-cut information should be provided step by step basis.

- The minimum obligations should be included andrtyespecified.

- Examples and case studies should be presented.

However, when confronted with the realities of K&&S system, these requirements proved something of
an exercise in “tightrope walking”:

1) It became apparent that the topic of ABS is Kigensitive in a number of respects; firstly, énms of
the interests involved, i.e. the interests of tbgearchers vs. the objectives of the system, Isotial
terms of the political debate (on national and rimi¢ional level) between “provider” and “recipient”
countries.

2) The provision of “clear-cut recipes” and directs for the use of the system was difficult in two
respects: firstly, different types of research waiikh genetic resources (and the associated tondiki
knowledge) from abroad; and, secondly, each acsiisation and each country is different. Likewise,
the (understandable) call for the swift, prompt afficient issuing of permits can only be respontizd
with the instruction — where possible — to entéo inegotiations with countries and partners wittomh
past experience is known to have been positive.

3) The fact that the some of the key terms (acgessetic resources) are not defined on the intiemet
level (access) or not defined in a way that alltwesr operationalization (genetic resources) regmes]
another significant difficulty.

Topics that require further discussion includeithea of the categorization of access situatiores ptio-
posal of sample contracts and, of course, the igbapecific conditions for basic research in catioa

with the taxonomy initiative and the integration tbe customs in exchange of samples, exchange of
vouchers in basic, systematic and taxonomic rekearc

4.4 Result

The process for the development of the manual teuth the incorporation of the following elements
and the key messages:

= Introduction: Motivation

= Basics: information on the CBD and BGL; the impottmessages of both being shared respon-
sibilities

= Case studies with an analysis of the correspondBg elements and indication of elements to
be included in contracts

= The definition of the steps of academic researstfanas possible applicable to all types of re-
search and formulated in the form of a step by etepview on how to proceed

= A description of the implications and responsil@Btof both users and providers

= In particular, examples of academic benefits tshered
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= Additional useful information in checklists, glosgaand indication of sources and contacts.
4.5 Conclusions and Outlook

The experience gained in the development of theualaallows us to draw the following conclusions
regarding the ABS system and academic research:

The dilemma for providing countries regarding asciEsgenetic resources for academic research is ob-
vious: a problem exists in controlling the use mafithe resources. This problem of control maydie-r
vant even before the stage of a patentable inverigioeached. The crucial stages in the processaf
demic research are, of course, the transition foasic to applied research and then on to reseath a
development. Thus, providing countries may be takhicto grant facilitated access for basic academic
research. This problem may be heightened by thetat it may be difficult for the providing courds,

i.e. the agencies involved, to evaluate and decidpossible uses (purely scientific vs. commernpal
tential) of the resources to be investigated.

To find a solution to these problems, i.e. a compse between the control interests of the providing
countries and the interests of researchers, (imducesearchers in the providing countries thenesglv

in terms of access to resources for scientific pseg, it is crucial, that science and the interests
scientific — and in particular basic — researchimiegrated into the ongoing political processes.

With regard to the implementation of the ABS systinscientific research, it is necessary to raise
awareness among both researchers (researcheestgegders, directors of institutes, sponsordyec
logy transfer unites) and providers (ABS focal pejrgovernment agencies, partner institutionshef t
obligations associated with the ABS system. Furtioee, it is important to insist that both users prut
viders take account of their responsibilities.
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Is research being stifled by Brazilian laws regardig genetic resources and
biodiversity protection?

GREGORIOCECCANTINI
University of Sdo Paulo, Institute for Biologicatinces, Brazil

Since its adhesion to the Convention on Biologiiakersity (CBD) in 1998, Brazil has striven to irepl
ment it. To do so, laws, regulations and even pubiitities were created to establish criteria and t
control the use of the biodiversity. In this dists®j one intended to present and to discuss sorthes of
regulations as well as to analyze how this reguteititerferes in the scientific research on bioriitg.

Using the humanistic declaration of Louis Pastene may argue that biodiversity is Humanity’'s patri
mony and that it should be used on behalf of adwklver, this does not seem to be the understamding
some governments, especially the Brazilian govenmvehich has established severe legislations-in re
lation to the scientific research, even those @idbéeature. Apparently, the concern with biopiracyl

with the detention of rights in relation to possilproducts (drugs, genes, processes) derived froadi b
versity has been the aim of the legislation thagsdioot take into consideration the interests ofoisic
scientific research, which contributes both for gemeration of human resources and for the advance-
ment of the knowledge’s frontier deprived of immagdieconomic purposes.

In the last decades, researchers have raised tieercowith the maintenance of the biodiversity #nd
concern reached the entire society and governmergahizations. Several types of arguments weré use
to demonstrate the importance of biodiversity focisty and some of them had economic nature. For
example, the possibilities of developing produdtsigs, new cultivars and varieties of plants witbh-e
nomic purposes. Probably, what is currently obsrsean overvaluation of these possibilities, anehe
traditional communities and governments have expeoes in relation to the perspective for bendfd-s
ring.

Thus, one may say that the scientific communityadly responsible for difficulties found in theggent
moment in relation to research limitations imposgdaws on the licensing for studies on biodiversit
and development. Scientists opened the Pandorxsthemselves. Concerned about deforesting and
about degfradation of natural ecosystems, scisnsisinetimes exaggerate the value of biodiversity an
the richness of ecosystems in the effort of cregagiarks or reserves without thinking about the eens
guences these acts could bring.

Thus, the public power of many countries with bgital megadiversityBrazil, Bolivia, Ecuador and
others), due to the pressure of societies incluthegscientific society, created procedures anttices
tions for researches and use of the biodiversitgebms that the scientific community has not been
sufficiently subtle to make clear for the legistatimakers that basic research is different fromiegp
research, which is aimed at the development ofyotsdand may generate economic resources.

On the other hand, the action of the real piratd® assume the traditional knowledge, smuggle dsima
and plants and make use of the biodiversity, jyski€ existence of such procedures.
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Legislation in Brazil

In the specific case of Brazil, an entity calledGGEN (Genetic Heritage Management Council) asso-
ciated to the Ministry of Environment was created2D01 to control and to legislate the use of the
genetic and cultural heritage related to biodivgr&urrently, the CGEN has a wider and heterogeseo
representation in governmental sectors (ministristarchies, justice, defense), scientific sectors
(institutes and scientific societies), industriet®rs (federations) and NGOs associated to thditraal
knowledge or to indigenous populations. This exglnwide composition, if on the one hand makes
decision quitrent quite plural, on the other desesathe representation weight of the scientific oom
nity.

Through resolutions of this Council, a legislatibat regulates and limits the use of the genetiitdye

by Brazilian research institutions was created \{Rronal Act 2181-16, August #32001; Decree 3945,
September 28 2001). Firstly, this legislation was stronglyeefed, generated many doubts in the natio-
nal and international scientific community in réatto the freedom of exchanging material from diol
gical scientific collections, once the scientificneamunity itself was not prepared and well-informted
deal with the several biological materials in riglatto the genetic access. In the months and yelos
wing the publication of the legislation, a greastdist from the international scientific communitgs
observed in relation to the concession of loan8tazilian researchers and collections of materials
belonging to their origin country. There were desubh whether or not the materials would be returned
and on what the new legislation was actually rety. This brought incommensurable damages to
researches due to the denial of loans, delay orcohelusion of researches and to the cease on the
exchange of materials so traditional in the BiotadjiSciences for centuries.

Another negative effect was the increment of butegey, with the necessity of registering and cdntro
ling biological collections as trustees of the Iedsity as well as the necessity of submittingheees
search project to be judged by the CGEN. In thenmgg, the documentation flow was confused, go-
vernmental agencies were not used to the new rgudaand the growing demand congested the
council’'s meetings. Finally, the increased bureacgrcaused two types of harmful results for re-
searches: civil disobedience by those who do net@e or ignore the law and delays by those who do
execute it.

The situation is better now than it was in 2001220éhce the procedures to submit and to evaluate pr
jects are better known. Advancements are verifieithé interpretation of which projects actually trioes
target of a critical analysis in relation to thghts on biodiversity and traditional knowledge, ent
deals about bioprospection with economical purpodesrefore they must be object of contract and
liability commitment for the sharing of benefitsotwithstanding, the situation is not ideal yet hesma
all projects involving genetic access have to bemstied to the CGEN’s authorization and judgment
process, even those only involving basic researaharphology or systematics, contradicting artitle
(L) of “Bonn Guidelines” (2002). The scientific comunity longs for the total allowance with no
previous consent of all basic research developeds@arch institutions with no bioprospection psgs
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On the other hand, still with a controlling motiwett, another agency also associated to the Ministry
Environment, the IBAMA (The Brazilian Institute &enewable Natural Resources and Environment),
responsible for many conservation units in the éguand for permissions for collecting plants amit a
mals presented regulation proposals both for bicldgollections and for the collect of biologicahte-
rial. These proposals, still under discussion,exteemely narrowing, bureaucratize and interferehean
functioning of biological collections with more th&00 years of good services rendered to the béodiv
sity survey and conservation. The reception ofsitientific community was the worst as possible,eonc
the feeling was of restricting activities by antearitarian control motivation.

Error of focus

The main question that should be analyzed in tleziBan legislation in relation to the access tog&
resources and in relation to the collect and caadien of biological collections is that both presa
severe myopia that generates focus and targetseffbe focus is totally aimed at research instngi
mostly from the public power and at their researgsheith predominantly basic research motivation,
while it should be focused at private companiegesearches aimed at the bioprospection and atgeop
working out of the systems and institutions. Théljuresearch institutions and competent reseascher
have fixed addresses and ask for permission, reakgrthey are easy target for legislation restics.
Those who do not ask for permission work withouhgelisturbed.

The result is the worst as possible: many competsdgarchers work beyond the law, with no permis-
sion; the scientific community is enraged with gblic institutions that should care for the bicatisity;
research projects are delayed or being devoid @if thain characteristics due to collect restriction
researchers choose for researching groups of plam@nimals of lesser interest in order to avoid
materials from conservation units or associatethéotraditional knowledge and finally, the trueapés
still work unpunished and ignoring any type of iesfion and punishment.

Scientific development and biodiversity conservatio n

Another important aspect is directly related to sleéentific productivity of the institutions. Theig a
contradiction between governmental agencies ofarebefurtherance and biodiversity management. In
the last decades, research furtherance agenciBsaizil such as CAPES, CNPg and FAPESP have
successfully performed a great effort in orderegduce the time for the production of qualified hama
resources (MS and PhD professors), to increase gjoaility and quantity, reducing deadlines for the
conclusion of courses and financial aids for prigetlt is alarming noticing that a research perioiss
(IBMA and CGEN) may take as long as 18 months todbeased while a Master of Science dissertation
receives financial resources for 24 months onlysTta group of governmental agencies attempts-to in
crease the technical-scientific qualification obf@ssionals by increasing pressure on results €thes
publications, patents), claiming the formation obren MS and PhD professional from post-graduation
programs in a shorter period of time while othegragies impair or make this effort difficult. Thigua-

tion cannot be considered as coherent or produftiva country.
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Finally, the incoherence of what is executing thespnt legislation and what is its original motigat
attracts attention. What is the justification oé thiological conservation? Why should we preserudib
versity? What are the objectives of preserving? e the arguments that justify the financial tgso
ces applied to this purpose. Some of them are wadrmphasis: it is an ethic duty with future gener
tions that deserve inheriting the biological anttural patrimony we have today; life has intrinsalue
that already justifies its preservation; but orsoahould remember that there may be an usefubparp
in the biodiversity conservation that come to basoairce of resources yet unknown such as food,
remedies and countless other products, howevese theoducts will only be developed with basic and
applied researches. If research is restricted,obitlee arguments that were used to support thessidge

of preserving parks and reserves will be violated.

According to the legend, with the opening of thendRaa’'s box, all diseases of the mankind were re-
leased; however, the box was closed in time sodhigtone think was left: hope. At least hope remai

in relation to the Brazilian legislation and thédhe&t megadiverse countries, so that laws will seove
generate scientific development, sustainable graavith biodiversity conservation rather than techno-
logical delay and dependence, more economic aridlspequality and environmental devastation.
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ProBenefit: Process-oriented development for a faibenefit-sharing model for
the use of biological resources in the Amazon lowta of Ecuador

CHRISTIANE PLOETZ
VDI Technology Centre Corporation, Disseldorf, Ganm

Background of the Project
= Implementation of the goals of the Convention oal@gical Diversity (CBD).
Objectives of the Project

= Development and implementation of consensual pseseand procedures for attaining a fair
sharing on the use of biological resources ands#seciated traditional knowledge in accordance
with the fundamental objectives of the CBD.

Expected benefits of the project:

= A model agreement on the use of biological resauameording to the goals of the CBD and the
derivation of rules for future access & Benefit4shg projects,

= Development of alternative sources of income bgalisring new phytopharmaca,

= Capacity-building and contributing to rural devetmgmnt,

= Transfer of technology and methods for the seasciplints with potential medical effects,

= Support in the appreciation and maintenance ofjgntius knowledge

= Incentives for the conservation and sustainableotib@diversity.

Introduction

The Convention on Biological Diversity (CBD) adogtat the Earth Summit of Rio de Janeiro in 1992
regulated access to biological resources. The Cuiorewas signed by nearly all UN Member States,
including Ecuador and Germany. By promoting ProBi¢lkee Federal German Ministry for Education
and Research (BMBF) is making a contribution tolanpenting this international agreement.

The goal of ProBenefit is to develop a suitablecpdure for equitable benefit-sharing for the usbiof
logical resources and the associated indigenouwlkdge in line with the principles of the CBD. Tag
end the project partners, together with the Ecuadogovernment, the local Indian organisations and
other relevant groups in society, as well as irsteek non-governmental organisations, will exploge/n
models for the sustainable use of biodiversityhie Ecuadorian Amazon region.

1 Funded by the German Federal Ministry for Educatind Research (BMBF)
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The project also intends to develop guidelines dgocooperation model on the basis of a concrete
example. These guidelines aim to improve the unaeding between the various scientific disciplines
and to in-volve all actors engaged in the sustdéabe of biological diversity.

The interdisciplinary team of ProBenefit consigistlie Institute for Biodiversity - Network e.V.,eh
Institute of International Public and European L&#pt. of International Economic and Environmental
Law of the University of Goettingen, the AlbrecldrsHaller-Institute for Plant Sciences of the Umive
sity of Goettingen, and Future Technologies Coisylldf the VDI Technology Centre in Duesseldorf.
In order to operationalize the project, the medsirned company Dr. Willmar Schwabe GmbH & Co KG
also participates in the project. Their intentierta search for plants for the production of plaxtracts

in the Ecuadorian Amazon region.

Motivation of the project

The Convention on Biological Diversity confirms thevereign rights of the states over their biolabic
resources and has thus contributed to the proteatid sustainable use of these resources. Howtbiger,

international agreement needs to be set out inretsm¢erms by national and regional legislatione Th
Andean Pact took an important step in this directigth its Decision 391.

In order to develop processes for achieving eqglgtdienefit-sharing for the access to biological
resources in the Amazon region of Ecuador, thegptgjartners aim at intensive cooperation between t
host country, the local communities, the pharmaceutirms and the various disciplines participgtin
the ProBenefit Project. They plan to pursue a prarent, integrative and interdisciplinary mode ofrkv

Such an interdisciplinary and integrative approeah be considered a novelty in this field of German
research funding. Earlier projects only dealt wstib-aspects of the thematic complex of access and
benefit-sharing, such as for instance exploringltwsphere, or legal and technical issues. ProBtenef
aims at achieving a better integration of the vasidlisciplines and closely interlinking the modés o
work and investigation methods of the actively ived actors.

Objectives of the project

The basic objective of ProBenefit is to develop@cpss that allows for

completing a model agreement on equitable benleditisg for the use of the natural resources in Ecua
dor's Amazon region,

exploring the potential for using medicinal plarasd

developing possibilities for the sustainable usthese plants.

It is explicitly emphasised that all botanical drapmaceutical investigations take second placé¢o t
superordinate goal of first creating the basesaftransparent and participative agreement on teeotis
the biological resources.

In addition the various interests and working moaleall participants will be investigated systernatiy
to derive the necessary prerequisites and sucae&s$ for future projects of this kind.
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Project participants

Scientists from Germany and Ecuador will collaberat the project. The project activities will indi

selecting Ecuadorian partners.

Organisation Chart green= Project team ProBenefit

Main Ecuador: Ministry Indigenous Local
actors: of the Environment Organisations Communities

\ f Supporting actors:

National and inter-
national NGOs

Institute for
Biodiversity

National scientific support:

<:7 d Herbario PUCE

Institute for
International Law,
University of Goettingen

d Museo Nacional
de Medicina
International:
Negotiating - > VDI Technology
partner: | or. willimar schwabe GmbH & cokG | Centre

The German project participants and their tasks:

INSTITUT FURBIODIVERSITAT - NETZWERK EV. (IBN) [INSTITUTE FORBIODIVERSITY]
Moderating a participatory process for an equitalld transparent agreement on the use of bio-
logical resources and indigenous knowledge,
Ethnological monitoring of the botanical examinatend classification of vegetation structures in

the second phase of the project.

INSTITUTE OFINTERNATIONAL PUBLIC AND EUROPEANLAW, DEPT. OF INTERNATIONAL ECONOMIC AND
ENVIRONMENTAL LAW OF THEUNIVERSITY OF GOTTINGEN
Examination of the national and international |dogses,

Legal contribution to the development of a cooperainodel that takes into account the require-
ments of national and international legislation apécial legal aspects resulting from the use of

biodiversity,
Derivation of generalisable rules and transferht® development of an institutional framework

that can be used for similar projects in the future
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FUTURE TECHNOLOGIESCONSULTING OF THEVDI TECHNOLOGY CENTRE
Internal coordination and documentation of the gcb)j
Launching of the interdisciplinary process,

PR work in Germany,

Supporting the project advisory counsel (organisatif advisory counsel council meetings etc.).

ALBRECHT-VON-HALLER-INSTITUTE FORPLANT SCIENCES OF THEUNIVERSITY OF GOTTINGEN
Classification and documentation of the specidatefest for pharmacological use,

Analysis of the ecological conditions for the prgagon and cultivation of the target species.

DR. WILLMAR SCHWABE GMBH & CoKG

Negotiating partner for a possible agreement onusee of biological resources and indigenous
knowledge,

Analysis of plant samples to produce extracts wiffarmacological or nutrient-supplementing
effects in the second phase of the project,

Technical and scientific cooperation (for examm@kestion and financing of an

Ecuadorian student for a doctorate).

Time schedule

The project has a planned term of about 5 yeacansists of two consecutive project phases:

Phase 1: Entry into a model agreement with allraatepresenting relevant interests in the spirit
of the CBD on access to natural resources in agbdine Ecuadorian Amazon region.

Phase 2: Ethno-botanical and pharmacological imyegsins for the possible production of a plant
extract with documented medical effect.

ProBenefit started in June 2003. Evaluation stap$ milestones are planned to review the project
objectives.

Financing

The project is being financed by the Federal GerMamstry for Education and Research (BMBF) in its
programme "Biosphere Research — InTEgrative andiégifpn-Oriented Model Projects (BioTeam)"
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First Results

During the first phase of the project, the follogiactivities were carried out:
A socio-political analysis of potential stakeholslgras carried out,

Over 40 organisations and groups from the Ecuadgy@mernment, indigenous groups and organiza-
tions, local communities, NGOs and scientific ingtons were contacted and informed about the
project,

A project region for further analysis has been deld: the Biosphere Reserve Gran Sumaco at the
Eastern slope of the Andes.

Several scenario workshops were carried out toldpwasions of future options for access and benefi
sharing in Ecuador,

The legal framework in Ecuador concerning ABS waalyrzed, especially the access procedure as re-
quired by the Decision 391 of the Andean Commuaitg the Ecuadorian Draft Proposal for its imple-
mentation. Both require that the applicant askorgaiccess to genetic resources carries out a ¢atienl
process with the indigenous community if traditiokiowledge is involved. The scope and design ef th
process are left to the applicant.

A workshop with indigenous representatives wasiedmut to explore their views on a fair and tramsp
rent consultation process. One of the major nebdg éxpressed was the need for more information
about ABS, about the legal situation and their opputies to participate in the process,

A collaboration contract with the regional indigesoorganization FONAKIN has been signed to
develop cooperatively the consultation process.

One important lesson learned from the first agasgiof the project is that information about ABSidhe
opportunities and potential for the stakeholdergadicipate in the process is a vital precondifimnfair
and transparent negotiations. This process camripaiiding with respect to time and resources.
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Access and Benefit-Sharing (ABS) Policies and Lawand the Issue of Basic
Research: Some Brief Comments

MANUEL RuIz MULLER
Peruvian Society for Environmental Law, Peru

Scientists who work in identifying and classifyibgdiversity are the most concerned by the impacts
ABS policies and laws are having (or are startimdndve) on their activities. More paper work, longe
and more complicated procedures, difficulties idginty the national ABS authority and conditionsdan
requirements which are sometimes very difficultrteet, are among some of the difficulties confronted
This is particularly troublesome in cases whereaesh is undertaken with no commercial or indukstria
interest but, rather, for the sake of enhancingiamioving scientific knowledge in biodiversity.

Although the line between basic research and appliel more commercially oriented research is rather
blurred, it is possible in most cases to identifyivdties which are purely scientific and “non fprofit”

in their essence. If results of these activities@sed in a commercially oriented manner, thisiiaspect
that has to be addressed given the inequitiestthgtarise if no consideration is given to commeraia
industrial benefits which are being generated.nn ease, the message is that basic research shotuld
be affected but, rather, stimulated.

In principle, non commercial research (basic resg®ashould be subject to a certain set of legasaind
principles and commercial oriented research or ceroial applications of research results should be
subject to a different, maybe complementary, setiefs.

In the case of ABS regulations in the Andean Reg@ecision 391 of the Andean Community on a
Common Regime on Access to Genetic Resources)capj#i to Venezuela, Colombia, Ecuador, Bolivia
and Peru, these distinctions have not been madeegative impacts are already being felt. Whatis r
ther paradoxical in the case of the Andean reggothat although the scientific community have vdice
their concerns, clearly basic research is stilhgeindertaken which either means that a) Decis@dni8
being applied (though documented evidence showsdheary, at least in Colombia, Ecuador and Peru),
b) research is being undertaken following otheeswnd regulations or c¢) scientists are simplytatihg
notice of the existing regulatory framework.

In accordance with Decision 391, all ABS activita® subject to a similar set of rules — includdagic,
non commercial research. This generally acts aisiacéntive to taxonomic activities and projects ta
geted at studying biodiversity components from aeypure, scientific, academic approach.

It is also true that more and more private interéshd to participate (in one way or another) ippsu-

ting research in biodiversity and that this maydléa pressures towards finding commercial or indaist
applications following immediately from the moreskmresearch undertaken. Complex projects and col-
laborative arrangements among national and intemelt institutions establish the conditions for re-
search. This is not the problem. The problem idifig mechanisms of distinguishing among phases in
the research process and regulating these phasesdiag to their specific objectives and features.
Clearly, Decision 391 does not contribute to thid.e
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Furthermore, bioinformatics, a powerful tool ireifs is also complicating policy and regulatory epgpe
ches to ABS given the nature of informational prdduderived from biodiversity and its components)
and their implications on ABS. The traditional pdiggn for bioprospecting is being affected by bio-
informatics (and genomics, proteomics, etc.) andprssingly, limited attention is being given toee
new technologies in the context of ABS discussatnthe national and international levels.

Recommendations

1. Some definition of what basic research is shbeldised as a standard. Basic research may bedlefin
(in the area of biodiversity) as: any type of resbavhich seeks to identify and classify specimand
their components and which has no commercial rdwstrial application foreseen at the time of resear
activities.

2. All public policies and laws seeking to regul&BS should include facilitated procedures in cases
where basic research (and basic research onlg)ds tindertaken.

3. These policies and laws should stress that émtidof proponents is presumed. If this good faith-
sumption is breached, very specific sanctions amalties should be clearly stipulated.

4. If at any time during the basic research projleete are talks, discussions or possibilitieshanging
the purpose and basic research objectives of tjeqtrwith a third party, this should be informecthe
national authority expeditiously.

5. Commercial and industrial applications shoult v prohibited — even if they eventually derivenr
basic research activities. Simply, these shouldutgected to a different set of rules and obligetio

6. Publications and databases where basic resezsualts are incorporated should include a notieg th
calls all users (e.g. other scientists) of data iafmation accessed to ensure they follow counfry
origin ABS policies and laws in cases where usesg seek to apply this data and information to com-
mercial and industrial objectives.

7. ABS policies and regulations should not onlyutagin terms of controlling ABS activities per it
should establish incentive measures to promotesamlilate basic research activities.

Prol. Arenales N° 437 — Lima 27 — PerQ Telf. (5422 2720 — 441 9171 Fax (511)442 4365
E-mail: postmast@spda.org.pe Web page: http://wpdarg.pe

Miembro de la Unién Mundial para la Naturaleza UICN
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BMBF funding criteria for biodiversity research in developing countries

LOTHAR QUINTERN
DLR-PT Projectmanagement organisation of the Gerreatteral Ministry of Education and Research

1 BMBF project funding as a contribution to interna tional initiatives

Besides nationally oriented projects, internationatoperation projects are funded by the German
Federal Ministry of Education and Research (BMBRhin the programmeBIOLOG, BioTeam, Mata
Atlantica and GBIF-D(see:www.biolog-online.infg. The intention of this application-oriented resba
funding is to contribute to the so called interaaél “2010 biodiversity target” of the CBD. In Geany,
these programmes are embedded in the BMBF umbpetigramme Research for Sustainability
(www.fona.de/eng/index.phpIn the international context the intention ascontribute to the goals and
working plans which are outlined within the intetinaal Global Change programme for biodiversity
research — DIVERSITAS. GBIF-D (i.e. GBIF-Germanghtributes to the international Global Biodiver-
sity Information Facility (GBIF). Innovative monitmg programmes support GTOS and other structures
with the goal to organise a global wide observatietwork.

1.1 Application-oriented research

What does ,application-oriented research” mean7odar definitions exist. In the case of the BMBF
projects it means that the scientific projects ao¢ directly profit-oriented. The projects whichear
mainly multidisciplinary consortia should yield entific results which have to be useful for thensfer
into practice for nature conservation and/or itstamable use. This transfer into practice showd b
possible, either within the running time of the diumg period, or within the running time of the inidi-

ual funding programme which may last up to 9 yealsing other classifications which do exist for
biodiversity research, this kind of science maydi& called basic research with a top down given
thematic approach.

The funding strategy aims to achieve the followgogls:

= Capacity building for all involved partners
= Participatory approach

= Networking

= Exchange of knowledge

= Application-orientation

1.2 Preconditions for successful projects

Various points are important: The overarching pneltion for successful cooperative research with de
veloping / megadiverse (donor) countries is toduip transparent structures, thus creating an atmos
phere of trustfulness. Several levels have to blded into this process: The governmental, theneg

and the local level as well as the cooperatingntisies. Without this common sense the cooperatiag m
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suffer under various problems. To achieve this miutunderstanding of co-operation there should be an
intensive and continuous dialogue between the weebktakeholders. This sounds plausible and simple,
but in practice this is a very time consuming ahdllenging task which as yet has only been sucglessf
in a few cases.

1.3 Obligations for the researchers funded by BMBF PT

Within the contract of funding, various points amentioned which are obligatory rules which havedo
fulfilled by the researcher team. These points @imegulate a common understanding for the modaliti
of information exchange and the CBD guidelines. ifidevidual points mentioned within such a funding
contract are as follows:

= All project reports have to be written in Engligtbétracts additionally in French within the fran-
cophone countries).

= Within complex projects including various disciga synthesis report has to be written which
has to be offered to all stakeholders which areviait within the given context.

= Scientific publications have to be written in comgigon with all involved partners.

= Full transparency of data exchange. This may besaetl by a common data base with data ac-
cess for all participants on the basis of a dateopol. This can be exemplified by the BIOTA-
projects (see www.biota-africa.org). Data acceskdata input are also possible for external us-
ers.

= Acceptance of the guidelines which are formulaté&tiw the CBD.

1.4 Challenges for biodiversity research in develapg / megadiverse countries

The rules and guidelines which have been outlimedsdme projects of the BMBF funding may sound
plausible and simple. But in reality one has tosider the individual frame conditions which are onp
tant for the various co-operating countries. As tioered above, it is important that all levels ofahved
stakeholders have to participate within the diatogetween Germany and the co-operating countries. |
the case of the BMBF funding, this may also incltuue German government or at least the German fun-
ding agency, and the corresponding counterparitutish. In fact, this dialogue has been proverbéo
very helpful.

The current situation of biodiversity is quite ang. This is paired with biopiracy fears of mamun-
tries and institutions which lead to restrictiongm for research projects which are intended t@esrip
the cooperating country in their efforts to safegubiodiversity and to utilise natural resources-su
tainably. It can be concluded that it is importemrecognise that application oriented projects pirtd
grammes on biodiversity research are conform with@BD. These projects support the aims of the in-
ternational community to achieve the 2010 target goereby supporting the developing / megadiverse
countries.



The German Research Foundation (Deutsche Forschurngsmeinschaft, DFG)
and its Committee on Biodiversity Research and Beffie-Sharing

SUSANNE REYES-KNOCHE
German Research Foundation (DFG), Bonn

The German Research Foundation and its mission

The German Research Foundation (Deutsche Forsaemegischaft, DFG) is a self-governing organi-
sation of German science and research. That méanhnly investigator-initiated research is funded
(bottom-up-approach) and the funding is grantedlgain the basis of proposals. There is no regirict
concerning the subject of the proposal. All prof@sae assessed by honorary peer reviewers and the
decisions are based on solely scientific criteria.

The DFG is registered as an association undertpriasv and funded by the federal government and by
the states.

The mission of the DFG is:

= to serve all branches of science and the humaryies

- funding projects devoted to basic research

- facilitating cooperation among researchers on mmaltand an international scale
= to advise parliaments and public authorities oergdic issues
= particular attention is devoted to young researcher

Characteristics of DFG-funding

The most important characteristics of DFG-funding lested below:

= Grants are given for individual projects (consgtabout 40% of all funds) and coordinated col-
laborative research programmes.

= Grants are only given for basic research and tana span up to twelve years, depending on the
programmes.

=  Only supplementary funding is provided (the corggrt funding must come from the budget of
the host institution).

= Grants are normally awarded to the project leddemnr she carries the full responsibility for the
project.

= |n principle only scientists working at a Germaseaarch institution can apply for grants (excep-
tion: fellowships) - applicants must hold a PhDeey
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Funding of German projects in developing countries:

It is important to recognize that only scientisterking at German research institutions can applypfojects. The
counterparts in the host country are cooperatiotnpes. The projects are funded according to thesrand

regulations already mentioned above. Funding magrcall expenses necessary to conduct the prajecfareign
country.

A special type of funding exists for the countetparonetary resources for project specific equipmen

for the host institution, personnel costs and oiteans (DFG/BMZ-programme). Additionally, there are
special grants to initiate or prepare cooperatimjegsts.

DFG-funded projects in the field of BiodiversitydaBcology carried out in developing countries lehde
to the following experiences:

= Scientists normally have long-standing co-operatioith their counterparts.

= Bureaucratic hurdles tend to increase. Scientist® o spend more and more time on obtaining
research permits and, if necessary, export licenses

= Even when all necessary permits are obtained, &xpat especially import (into Germany) of
biological material is reported to become increglyiifficult and time-consuming.

= The majority of scientists and referees are notrawéthe CBD regulations.

The Committee on Biodiversity Research and Benefit-  Sharing

In 2002, the DFG has set up a committee on bioslityeresearch and benefit-sharing consisting ofesom
20 scientists from the natural sciences, espediaiy the area of taxonomy and systematic reseasch
well as the humanities. The committee is engageddanstant exchange of views with agencies compe-
tent in the biodiversity field, especially concemithe developments related to the CBD and itsempl
mentation.

The main tasks of the committee are:

= to safeguard the continued and long-term realimatioBiodiversity-related projects of basic re-
search, in particular regarding access to genesiources in developing countries,

= to assist and to provide guidance for researchetsesearch projects in planning, managing and
undertaking biodiversity-related basic researcloathand

= to support those research projects in exploring wsidg the potential for a mutually beneficial
cooperation with their counterparts, entities aiaftesholders abroad

The work program includes:
= an assessment of projects and experiences withdheof identifying best practices,

= the drafting of a guide on biodiversity relateduiss in biological research abroad and

= the exchange of experiences among existing andefgiwjects.



4 Results of the workshop

Background

Against the background of the negotiations of tiiernational regime on access to genetic resoames
benefit-sharing the workshop aimed to identify waypsl means for facilitating biodiversity researol a
conservation while safeguarding ABS provisions.

The CBD underlines in Articles 9 and 12 that biedsity research and measures for ex situ conservati
should be promoted to fulfil the three objectivéshee CBD. This basic concern is also laid dowhie
Bonn Guidelines on Access to Genetic Resourceg-aircand Equitable Sharing of the Benefits Arising
out of their Utilization, adopted by the Confererméehe Parties in 2002 and in the Internationadaty

on Plant Genetic Resources for Food and AgriculiceArt. 5.1(e), 6.2(b), Art. 15). One of thejetti-

ves of the Bonn Guidelines is to contribute tod¢bhaservation and sustainable use of biologicalrditse
(paragraph 11 a). Paragraph 16 (b, viii) of thedglimes specifies that special terms and conditions
should be established to facilitate taxonomic reeéor non-commercial purposes. Concerning a prior
informed consent system, Paragraph 34 states peatfic needs of taxonomic and systematic research
should be taken into consideration.

The workshop addressed two user groups of geregmurces: botanic gardens representing ex-situ col-
lections and academic research institutions. Bl an important role in implementing the CBD: lggin

a base for the conservation of biodiversity aneéaesh on the one hand (according to Art. 8, 9,182,
CBD) and being obliged, on the other hand, to sifiercooperation and sharing of benefits resulting
from the research with countries providing genesisources (according to Art. 15.6 and 15.7 CBD).
Other user groups with a major role in the impletagon of access and benefit-sharing provision& wit
regard to genetic resources, as ex situ collectadngenetic resources for food and agriculture égen
banks), as well as rules governing the transféhede resources were not subject of this workshop.

More than 2000 botanic gardens around the worltivat® around one third of the known species of
higher plants and are visited by several milliohpeople every year. This is the base for theimrmtasks

of research, education, building public awaren@eskex situ as well as in-situ conservation projeCes
pacity building by the botanic garden communitgsgthens these efforts. This work of botanic gasden
is depending on access to genetic resources ahdmge of plant material between the gardens.

Major basic research contributions made by acadeesiearch institutions to the implementation of the
CBD include

= biodiversity research, especially taxonomy, thersoeé of describing and identifying organisms
as the very base for biodiversity conservation

= surveys and inventories of biodiversity and itdriisition

= conservation assessments, including red listing

Furthermore, basic research is the driving fordeirzbthe development of new uses and new benefits.
Such research and the necessary access to gessgticees should therefore be strongly advocated and
simplified.
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Existing approaches to Access and Benefit-Sharing ( ABS) implementation

Addressing a regime on ABS, the following acti\gtief botanic gardens and academic research institu-
tions are of major relevance:

= Instruments developed by botanic gardens that telgocument transparently the transfer of
plant genetic resources, such as the Internatielzelt Exchange Network (IPEN) and the Prin-
ciples on Access to Genetic Resources and Benediths)

= Partnership arrangements between botanic gardehdasic research institutions in user and
provider countries provide an important mechanisrimplement the benefit-sharing provisions
of the CBD

= Not only research institutions, but also correspmidunding agencies are in the process of de-
veloping policies on ABS, strategies and instrureg¢atpromote its implementation

Problems identified

On both sides, in the provider as well as the fenipcountries, the following problems have beemid
tified:

= Examples of national legislation in South Ameritewed that current conditions for basic re-
search and conservation are especially restrigtigeme megadiverse countries.

= The current ABS regulations in some countries meidthieve to protect the countries of origin
from “biopiracy”, nor do they stimulate novel biggpecting activities or innovative uses of ge-
netic resources.

= Reasons for the non-application of innovative prtggincluding use of genetic resources and
sharing of the benefits arising out of the use)ratated to a combination of high transaction
costs and a lack of investment security for intexdparties.

= In many countries, national strategies for ABS haweyet been developed, or a lack of infra-
structure leads to failure in implementation.

= Over-restrictive ABS regulations have created ebdvels of bureaucracy that impede basic re-
search, sustainable use, and research on econsenand attached benefits.

= Distrust associated with the commercial sectoraffiscting CBD implementation by the non-
commercial research community.

= On the side of the recipient countries and thearesecommunity there is still a lack of informa-
tion on and awareness of ABS.

= Funding institutions, research institutions anesce publishers are still frequently lacking ABS
policies.

= There is an urgent need for more practical exanyfle$fective ABS implementation.
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Recommendations

Botanic Gardens and basic research institutiongleeady implementing the CBD in various ways. Bumake use
of there full potential as catalysers and mediabdtie convention, following recommendations camiade:

Documentation systems

A thorough system of documentation is an importaathanism to facilitate benefit-sharing, en-
sure that mutually agreed terms are honoured, enckpt misappropriation.

National policies / governments should take accafn$ectoral codes of conduct adopted by
botanic gardens and research institutions, suctmeadbotanic garden’s International Plant Ex-
change Network, the Principles on Access to GenBeésources and Benefit-Sharing and
MOSAICC (International Code of Conduct concerninignoorganisms) The promotion of these
codes at an international level can help to buildtt facilitate relevant research and increase the
chances of development of economic use and attdudmeefits.

Relation to commercial research:

A clear differentiation between commercial and mommercial users of genetic resources
would help to facilitate access for basic reseanth clarify responsibilities and benefit-sharing
expectations for such research.

Some definition of what basic research is shoulddesl as a standard. Basic research in the area
of biodiversity may be defined as: any type of bietsity research (from taxonomy to ecology),
which has no reasonably foreseeable commercialdursirial application.

Commercial and industrial applications should netgrohibited even if they eventually arise
from basic research activities. Simply, these dhdad subjected to a separate procedure, i.e. a
new PIC and MAT.

A clear definition of ‘commercialisation’, to be r@gd and set out in permits and agreements,
would also allow researchers to know when they @aded to obtain new PIC and MAT, in the
event that an opportunity for a commercial or indakapplication should arise.

It is essential that applied science is facilitated access to genetic resources is simplified to
increase the generation of benefits. Facilitatather than restriction of access should be the gui-
ding principle when drawing up regulations and pohaes to such access.

National ABS frameworks

A clear national legal framework is a necessarydd@n for successful implementation of ABS.
The designation of a competent/coordinating natianthority facilitates and coordinates access
and gives orientation and guidance for all actord stakeholders at the national level (see
Bonn Guidelines)

ABS Focal Points, with the involvement of stakeleoldroups, could be encouraged to develop
new facilitating mechanisms to reduce bureaucracysamplify access procedures and ABS im-
plementation.

ABS policies and laws should not only regulateeinrts of controlling ABS activities per se, but
should promote and stimulate collaborative basgeaech activities. Proactive ABS strategies
and incentive-driven approaches (e.g. best-pracgctficates) should be preferred.
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= ABS Focal Points and authorities should seek torinfand involve other relevant national au-
thorities and politicians as well as scientistgrasand local communities on ABS policy and im-
plementation issues.

= Umbrella organisations of botanic gardens, herkarthacademic research institutions should be
supported by the governments to enhance the profé€3S implementation.

= Botanic gardens and academic research institutiopsovider and recipient countries should be
encouraged by national authorities to develop &rrtbng-term partnerships as a way to ensure
collaborative research and benefit-sharing.

It is hoped that the recommendations of this waokskvill be considered in the negotiations of the
International Regime on ABS.



Jrkshop

Benefit Sharing

urces

, 2005, in Bonn, Germany

Bundesamt
fiir Naturschutz

Implementing the Bonn Guidelines by specific User Groups:

Ways and neans for facilitating biodiversity research and conservation while
saf eguar di ng ABS provi si ons

to be held from November 8 - 10, 2005
convened by the German Federal Agency for Natures@uwation

held at the Botanic Gardens of the University ohBo

Programme

Chairman: Bert van den Wollenberg, BGCI Netherlands

Tuesday, November &

13.00 Registration at Clemensruh Palace, Garden Hall

14.00 Welcome
Nicola Breier, Federal Ministry of Environment, Ne¢ Conservation and Nuclear Safety
Wilhelm Barthlott, Nees-Institute and Botanic GargleUniversity of Bonn

14.15 Introduction to the workshop, objectives
Ute Feit , Federal Agency for Nature Conservation

14.30 ABS, the Bonn Guidelines and the negotiation of aimternational regime
Olivier Jalbert, Deputy Executive Secretary af @BD Secretariat, Montreal

15.00 Coffee break

15.30 Presentation of the results of the study “Users dbenetic Resources in Germany”
Carmen Richerzhagen, University of Bonn

16.00 Presentation of the German national ABS Website
Ann-Kathrin Buchs, University of Géttingen

Specific User Group |I: Botanic Gardens

16.15 Role of botanic gardens in implementing the CBD antheir link to ABS
Andreas Groger, Botanic Garden of Munich
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16.45 Coffee break

17.00 The botanic garden’s International Plant Exchange Mtwork (IPEN): A Code of Conduct
and its implementation
T. Helminger, Arboretum Kirchberg, Luxembourg

17.20 Realisation of IPEN in botanic gardens: practicalssues, possibilities and limits
Wolfram Lobin, Bonn Botanic Gardens

17.40 Discussion

Wednesday, November &'

09.00 Guided Tour at Bonn Botanic Gardens

10.30 The Principles on Access to Genetic Ressources dddnefit-Sharing and implementation by
Royal Botanic Gardens, Kew
Kate Davis, Royal Botanic Gardens of Kew, UK

11.00 Coffee break

11.30 Statements by representatives from biodiversity rib countries: What do resource countries
expect from non-commercial users like botanic gardes?
Tania Sampaio, Rio de Janeiro Botanic Garden, Brazi
Sebsebe Demissew, National Herbarium of Ethiopia

12.30 Discussion
13.00 Lunch

Specific User Group Il: Academic Research
14.00 Drugs from the Sea — Sponges (Porifera) and the CB

Franz Brimmer, University of Stuttgart

14.30 ABS regulations in Bolivia: consequences for resezh and conservation
Pierre Ibisch, University of Applied Sciences, Evealde

15.00 Coffee break

15.30 Mechanism for Compliance with ABS by the Academic Bsearch Community
Kelly Bannister, University of Victoria, Canada

16.00 ABS and Research in Switzerland: tools for academi@search
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Susette Biber-Klemm, University of Basel, Switzada

16.30 Experiences of Biodiversity Researchers with natical ABS law in Brazil
Gregorio Ceccantini, University of S&o Paulo, Blrazi

17.00 Discussion

19.00 Reception
Venue: President Hotel, Clemens-August-Str. 32-34

Thursday, November 10"

09.00 The long way to legal access permits, a german pegjt on ABS in Equador: ProBenefit
Christiane Ploetz, VDI Technology Centre CorpomatiDisseldorf

09.30 ABS legal frameworks and their impacts on researcin Peru and Latin America
Manuel Ruiz Muller, Peruvian Society for Environrtedriaw, Peru

10.00 Funding criteria for biodiversity research in devebping countries
Lothar Quintern, DLR —PT Projectmanagement orgdiocisaf the Federal Ministry of

Education and Research, Bonn

10.30 Statement of the German Research Foundation on ABS
Susanne Reyes-Knoche, German Research Foun@@f@), Bonn

11.00 Coffee break
11.30 Discussion
13.00 End of the Workshop
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