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SUBMISSION BY CANADA

In 2001, prior to the Paris workshop, Canada provided a comprehensive submission on Canadian law, outlining that there is no specific legislation in Canada addressing liability for harm caused to biological diversity.  Common law and Civil Code actions (the latter in Quebec only) continue to be the main bases for causes of action, augmented by a number of federal, provincial and territorial environment, conservation and other statutes which provide for either additional civil remedies or quasi-civil remedies available at sentencing for a violation.

In this submission, we would like to build on that earlier submission by highlighting an important recent case of the Supreme Court of Canada and some additional statute law provisions.

1. Common Law 

The Canfor Case,
 a 2004 decision of the Supreme Court of Canada, clarified that innovative techniques for putting a value on environmental losses may be accepted by the courts when they are properly proved.

In 1992, a fire swept through the Stone Creek area in the interior of British Columbia, damaging over 1000 hectares of forest. Canfor, a major forest license holder, was largely responsible for the blaze. The provincial Crown claimed damages against Canfor, including damages for loss of trees set aside for various environmental reasons in sensitive areas as established by the Crown.  

The trial judge awarded the Crown damages for expenses incurred to suppress the fire and restore the burnt area, but otherwise dismissed the claim on the basis that the Crown had failed to prove a compensable loss with respect to trees set aside for environmental reasons.

Though the majority of the Supreme Court of Canada upheld the trial judge’s decision on the basis of an absence of evidence to quantify a distinct ecological or environmental loss
, they offered some insight as to considerations for assessing such losses. The Court noted that evidence about the nature of the wildlife, plants and other organisms protected by the environmental resource in question, the uniqueness of the ecosystem, the environmental services provided or recreational opportunities afforded by the resource, or the emotional attachment of the public to the damaged or destroyed area could have been provided.
 In the end, the provincial Crown's claim to environmental damage was found to be “overly arbitrary and simplistic” as it was a simply a premium of 20 percent of the commercial value of the trees.
 

In terms of assessing damages the court found that less arbitrary techniques are available and will have to be carefully considered when and if properly presented.
 They noted that legitimate claims that are properly pleaded should not be “strangled” because of overly technical objections to novel methods of assessment.

Moreover, the majority rejected Canfor's argument that environmental losses should only be recoverable under a special statutory remedy (e.g., United States' Comprehensive Environmental Response, Compensation and Liability Act).
 However, they cautioned that, in the absence of a statutory regime to address environmental loss, the development of the common law in this area must proceed cautiously.
 

To date, there have not been any significant decisions advancing the common law beyond the Canfor case in respect of assessing environmental damages.

2. Statute law

In our 2001 submission we provided examples of federal, provincial and territorial environmental statutes which contain enhancements to the common law and Civil Code in civil or criminal contexts to provide damages for harm to the environment.

The Species at Risk Act (SARA), s. 105 was noted in the earlier submission for its creative sentencing options for judges at the time of conviction, a number of which provide for compensation or directions from the court to remediate harm to wildlife species.  Maximum fines under SARA for corporations are $1,000,000, and for a non-profit corporation or other person $250,000.  At that time, SARA was not yet in force, but has since come fully into force as of June 1, 2004.  

Section 105 was used in R. v. Baker
 where a fisher had caught a number of specimens of an endangered fish species and the court decided to suspend the sentence, but imposed a restitution order in the amount of $3,000 to be paid to a university environmental program, along with one year probation and a condition that he monitor all threatened species caught by him over the next 12 month period.  
The Fisheries Act contains provisions on sentencing similar to SARA, pursuant to s. 79.2, including giving a judge the power to direct a person convicted to take any action the court considers appropriate to remedy or avoid any harm to any fish, fishery or fish habitat that resulted or may result from the commission of the offence; directing the person to pay the Minister an amount of money as compensation, in whole or in part, for the cost of any remedial or preventive action taken by or caused to be taken on behalf of the Minister as a result of the commission of the offence; and, directing the person to pay Her Majesty an amount of money the court considers appropriate for the purpose of promoting the proper management and control of fisheries or fish habitat or the conservation and protection of fish or fish habitat.  Amounts that are ordered by the court are considered a debt due Her Majesty and may be recovered in court as such, on a priority basis.  Another interesting feature when a person is convicted is that where the court is satisfied that as a result of committing the offence, the person acquired monetary benefits, the court may go beyond the maximum amount of permitted fines to order the person to pay an additional fine in an amount equal to the court’s finding of the amount of those monetary benefits.  Finally, unless otherwise specified in the Act, every proprietor, owner, agent, tenant, occupier, partner or person actually in charge is deemed to be jointly and severally liable for any penalties or moneys recovered under any provision of the Act or its regulations.
The following provide examples of where the courts have considered the above provisions.

Her Majesty the Queen v. Abitibi-Price Inc., Manitoba Provincial Court, February 22, 1995.  Following a conviction under s. 35(3) of the Fisheries Act, the Court imposed a $15,000 fine and, pursuant to s. 79.2(f) of the Fisheries Act, ordered that Abitibi-Price Inc. be directed to pay to Her Majesty the Queen in Right of Canada $35,000 and any accrued interest to the Manitoba Division Office of Environmental Protection, Environment Canada to be used by Environment Canada to fund a project or projects whose purpose or effect was to promote the conservation of fish or fish habitat in the waters of, or adjacent to, the Winnipeg River System.  It was furthered ordered that these funds were to be spent on a new project, or enhancement of an existing project and were not to be used to replace existing or current government funding.

R. v. Augustine Trucking Ltd., B.C. Provincial Court, October 11, 2001.  Following a guilty plea on a charge under s. 35(1) of the Fisheries Act, in addition to imposing a probation order, the Court ordered Augustine Trucking Ltd., pursuant to s. 79.2 of the Fisheries Act, to develop a fish habitat within a 2.3 hectare area in the place and manner described in the order.

Attorney General of Canada v. Stephens Auto Wreckers, et al., Ontario Court of Justice (East Region), April 9, 2001.  Following a guilty plea on a charge under s. 35(1) of the Fisheries Act, the Court ordered Stephens Auto Wreckers Ltd. to pay to Her Majesty the Queen, as represented by the Department of Fisheries and Oceans, the sum of $25,000 to be paid to the Mississippi Valley Conservation - Upper Poole Creek Restoration Fund for the specific purpose of restoring and enhancing the fish habitat of Upper Poole Creek.  The Court further ordered, pursuant to s. 79.2(b) of the Fisheries Act, that Stephens Auto Wreckers Limited was to take remedial work as set out in a restoration plan set out in an appendix to the order, such work to be completed by October 31, 2002, at the latest.  

In a very recent Fisheries Act case, West Fraser Mills Ltd., pled guilty in the Provincial Court of British Columbia to one count of depositing a deleterious substance into water frequented by fish and one count of failing to comply with the requirements of a permit contrary to the B.C. Waste Management Act.  As a result, West Fraser was sentenced to a financial penalty totaling $100,000, comprising fines of $2,000 and a payment of $49,000 into the Conservation Trust Fund of B.C. for habitat development and preservation.  It also included a payment of $49,000 to the University of Northern British Columbia to support their Environmental Science program, which is directed at the conservation and protection of fish and fish habitat in northwestern British Columbia.
The Government of Québec has legislation under which it has taken a range of actions to prevent or punish harm to biodiversity.  Among the statutes under which these have occurred are: Loi sur la qualité de l`environnement (Environmental Quality Act); Loi sur les espèces menacées ou vulnérables (Threatened and Vulnerable Species Act) ; Loi sur la conservation et la mise en valeur de la faune (Conservation and Development of Wildlife Act).

In one instance, the Québec Minister of Sustainable Development, the Environment, and Parks issued an order to a municipality and a company to demolish works illegally established in wetlands and to restore the natural environment in the area.  In another, a private individual who had violated the Environmental Quality Act was ordered by the court to restore the natural environment to the state it was in before the offence, which had involved a violation of the Environmental Quality Act.  Interestingly, this Act, like the federal Fisheries Act, provides for the imposition in addition to any fine, of an amount equal to the amount of the monetary benefit acquired by the person as a result of the commission of an offence (s. 109.1.2).  Under the Act, where an offender is found guilty of an offence, the Minister is also entitled to take steps to restore matters to their pre-offence condition, at the expense of the offender (s. 115).  Similarly, the Minister may take all such measures necessary to avert or diminish the risk of damage to the environment and collect the costs of taking such measures as a debt due to the Government (s. 113).

Under the Québec Conservation and Development of Wildlife Act, s. 171.5 provides that where an offender has been convicted of an offence, the Minister may, at the expense of the offender, confiscate the security furnished by the holder of an authorization and take the necessary measures to return the wildlife habitat to its pre-offence condition.  In one such case, where a dyke was constructed in a stream, without authorization, to create an artificial lake, the Minister ordered action to be taken to return the wildlife habitat to its condition before the offence occurred and claimed recovery of the costs of restoration from the offender.  The Threatened or Vulnerable Species Act allows the Minister to require the furnishing of security as a condition precedent to the issuance of an authorization (s. 39(5)), and when the holder fails to comply with the conditions attached to the authorization, the Minister of Sustainable Development, Environment and Parks may suspend or revoke the authorization or confiscate the security to use it to repair the damage caused to a threatened or vulnerable plant species or its habitat (s. 23).

3. Conclusion

As stated in our 2001 submission, Canada does not have a separate statute providing a regime for liability and redress for damage to biological diversity.  Canada continues to rely on the common law and Civil Code as its basic sources of causes of action, supplemented by statutes that allow for additional civil actions and creative sentencing options upon conviction.  These statutes enable environment and other ministries to take preventive measures, and where these are not successful, to recover the costs of restoration of the natural environment in various ways.
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