India’s submission in response to Notification No.  SCBD/SEL/DO/NFPs/54701 dated 5 May 2005 regarding Decision VIII/29: Liability and Redress (Article 14, paragraph 2)
Case studies relevant to liability and redress
India Council For Enviro-Legal Action v. Union of India105


In this case a number of chemical industrial plants operating in the Bichiri village, Udaipur District, Rajasthan were found to be operating without permits nor adherence to effluent discharge standard. The plants were producing toxic chemicals including oleum, single super phosphate and highly toxic ‘H’ acid. The Plants discharged toxic effluents emanating form their operation into the surrounding environment thereby polluting the land and water aquifers.


The Supreme court in its decision held the Plants liable for the cost of improving and restoring the environment affected in the Bichiri village, Udaipur District, Rajasthan. The court allowed both the Central Government of India and the villagers to proceed against the plants in the appropriate civil courts to claim damages. The court further ordered the closure of the Plants.
Vellore Citizens Welfare Forum v. Union of India106


Vellore Citizens Forum brought an action to stop tanners operating within the State of Tamil Nadu from discharging untreated effluent into agricultural fields, waterways, open lands and waterways. It is estimated that nearly 35,000 hectares of agricultural land in the tanner’s belt had become polluted and unfit for cultivation at the time of this action. The court directed the Central Government to establish an authority to deal with the situation created by the tanners. It directed the authority to implement the precautionary principle, and identify the (1) loss to the ecology/environment; and (2)

individuals/families who have suffered because of the pollution, and then determine the compensation to reverse the environmental damage and compensate those who have suffered form the pollution. The Collector/District Magistrates shall collect and disburse the money. The Court directed that where a polluter refuses to pay compensation, his industry should be closed, and the revenue recovered as areas of land revenue. Also even if an industry sets up the necessary pollution control devices now it is still liable to pay for the past pollution it has generated. The Supreme Court went further to fine each of the industries the sum of Rupees 10,000 each to be put into an Environment Protection Fund and be used to restore the environment and to compensate affected persons.
Case study of resource valuation for determining compensation at international level
UN Compensation Commission (UNCC)


The UN Compensation Commission is responsible for the settlement of claims for damage resulting from Iraq’s unlawful invasion and occupation of Kuwait in 1990 and 1991. Pursuant to UN Security Council Resolution 687 (1991), the liability of Iraq covers environmental damage and the depletion of natural resources (para. 16).  The UNCC Governing Council adopted its sixth decision with respect to the settlement of nine claims relating to environmental damage and the depletion of natural resources (UN Doc. S/AC.26/Dec.248). Nineteen claims were submitted by six governments. Iran had claimed compensation for damage to agricultural, fisheries, terrestrial, cultural heritage, and marine resources, as well as public health and the cost of public health monitoring and assessment; Jordan for damage to groundwater, terrestrial, agricultural, wetland and marine resources, and public health; Kuwait for damage to terrestrial, marine, coastal and groundwater resources, mudflats, and public health as well as the costs of university studies on the effects of Iraq’s invasion and occupation; Saudi Arabia for damage to agricultural, terrestrial, shoreline and marine habitats, wildlife and fisheries resources, and public health; Syria for damage to cultural heritage resources, livestock resources, and public health; and Turkey for damage to forestry resources. Iran and Jordan also requested compensation of the cost of preparing claims. On the basis of recommendations made by the panel of Commissioners (UN Doc. S/AC.26/2005/10), the Governing Council rejected the claims of Syria and Turkey and awarded compensation to Iran, Jordan, Kuwait and Saudi Arabia, but in an amount less than was sought. With the aim of ensuring that awarded funds will only be used for reasonable projects, the Governing Council adopted guidelines for the tracking and reporting programme for environmental awards and decided to withhold 15 percent of relevant awards until the satisfactory completion of the projects (UN Doc. S/AC.26/Dec.258). 

The claims of this fifth and final instalment relate to compensation for damage to natural resources, including cultural heritage resources, measures to clean and restore damages to the environment, and damage to public health caused by: (a) pollutants from oil well fires and damaged oil wells in Kuwait; (b) oil spills into the Persian Gulf from pipelines, offshore terminals, and tankers; (c) influx of refugees into the territories of some of the claimants; (d) operations of military personnel and equipment; (e) mines and other remnants of war; and (f) exposure of the populations of the claimants to pollutants from the oil well fires and oil spills in Kuwait and to hostilities and various acts of violence. 

Pursuant to Governing Council decision 7 (UN Doc. S/AC.26/1991/7/Rev.1), direct environmental damage and depletion of natural resources include losses or expenses resulting from the abatement and prevention of environmental damage, including expenses directly relating to fighting oil fires and stemming the flow of oil in coastal and international waters; reasonable measures to clean-up and restore the environment; the reasonable monitoring and assessment of the environmental damage and public health; and the depletion of natural resources. At this final stage in the proceedings, few claims were found to be theoretically not compensable, but most claims that were awarded were substantially reduced in amount and a large number of claims were rejected. Among the most common grounds for the rejection was the failure of the claimant to meet its evidentiary burden in supporting the claim. In particular, claimants failed to demonstrate the claimed loss was a direct result of Iraq’s invasion of Kuwait, to provide sufficient data quantifying the loss, or to demonstrate how the proposed compensatory measures would address the damage. Several claims were awarded at substantially reduced levels for a variety of factors, such as the conclusion that incorrect valuations were used or revisions to proposed remediation schemes (notably shoreline preserve plans for Kuwait and Saudi Arabia).


In addressing the issue of parallel or concurrent causes of damage, the Panel noted that, while direct causation of damage by Iraq’s invasion and occupation was necessary for compensation, the fact that other factors might have contributed to the loss did not exonerate Iraq from liability. In such cases, due account should be taken of any other relevant factors to determine the appropriate level of compensation. The Panel observed that the report’s recommendations reflected adjustments as appropriate where the claimants had failed in their duty to mitigate damages and that set-offs reflecting any profit or benefit that accrued to the claimant as a result of the event giving rise to the claim would also have been included where appropriate, but in the current claims no profits or benefits were found to have accrued. Claims for interim loss of natural resources lacking commercial value were approved by the Panel, which rejected the argument that the exclusion of compensation for pure environmental damage from some international conventions on civil liability and compensation indicated a general prohibition in international law on such compensation. Addressing the many claims for public health costs (ranging from reproductive care for refugees to treating post-traumatic stress disorder in the general population), the Panel noted that general international law recognises the right of a state to bring claims on the international plane against another state for damage to a national of that state and concluded that governments were entitled to submit claims for costs of public health care as well as health monitoring. As the Governing Council had specifically provided for individuals to submit claims directly for mental pain and anguish, however, states lacked standing to submit claims in this forum on that basis. 


The Panel refused to wholly reject the use of ‘theoretical’ methodologies of resource valuation for determining compensation, noting the difficulties in attempting to place a monetary value on damaged natural resources, particularly those that are not traded in the market, but it emphasised claims for compensation submitted on the basis of such methodologies must be appropriate and reasonable in the circumstances of each claim.
