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Chapter 1: A Contractual View of ABS

1.1 Basic obstacles of ABS as a Contract-based
regime
1.1.1 Regime gaps and inconsistencies

1.1.2 Integrating ABS commercial elements with environmental and social
purposes

1.2 Access and Benefit Sharing Requirements

1.2.1 Sovereign rights in genetic resources

1.2.2 Scope and coverage of ABS
1.2.2.1 ‘Genetic resources’
1.2.2.2 ‘Providers’ and ‘countries of origin’

1.2.3 The paradox of ‘ownership’ of Genetic Resources
1.2.4 Prior informed consent and mutually agreed terms

1.2.5 Reasonable access to genetic resources
1.2.5.1 Applying ABS in source countries with no ABS legislation
1.2.5.2 Practical Legal Administrative Requirements for Access

1.2.6 User-side measures
1.2.7 Other components of the benefit-sharing objective



Chapter 1: A Contractual View of ABS
1.3 The Bonn Guidelines

1.3.1 Primary elements relevant to ABS contracts
1.3.1.1 Institutional Arrangements
1.3.1.2 ABS elements and processes
1.3.1.3 Participation
1.3.1.4 Benefits and benefit-distribution

1.3.1.5 Procedural Matters: Issuance, Implementation and
Enforcement of ABS Contracts

1.3.2 Incentives and other matters of Interest in ABS
contract negotiations

1.3.3 Why were further international ABS negotiations
needed?
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1.4 The International Treaty on Plant Genetic Resources for
Food and Agriculture

1.4.1 Overall provisions and approach
1.4.1.1 Coverage
1.4.1.2 Implementation and Enforcement
1.4.1.3 Farmers’ rights

1.4.2 Access concepts
1.4.2.1 National legislation and sovereignty
1.4.2.2 Food shortage exception

1.4.3 Mutually agreed terms for acquiring plant germplasm

1.4.4 Pre-agreed benefit-sharing
1.4.4.1 Benefit-sharing at the country level
1.4.4.2 Benefit sharing in individual transactions

1.4.5 Next steps: Coordinating with the CBD regime

1.5 Expectations



Chapter 2 Applying Contract Law to ABS

2.1 Legal Certainty — a Primary Objective of All Contracts
2.1.1 Contractual certainty in general

2.1.2 Legal Uncertainty in ABS
2.1.2.1 Legislative, Procedural and Practical Uncertainties
2.1.2.2 Conceptual uncertainty

2.1.3 Inter-sectoral Uncertainties

2.2 The Contract Mechanism and Why/How it Functions
2.2.1 Control
2.2.2 Motivation
2.2.3 Value
2.2.4 Summary
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2.3 Contract Validity: Requirements, Governing law and Formalities
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2.3.1 Requirements of a ‘Valid Contract’ 49

2.3.1.1 Legal authority 49

2.3.1.2 Legal capacity 51

2.3.1.3 Fraud, misrepresentation and non-disclosure 51
2.3.1.4 Statutory and constitutional provisions 53

2.3.2 Reliance — Validating an Invalid Contract 54

2.3.3 ‘Contractual Formalities’ and the importance of a written
contract 54

2.3.4 Other Concepts: ‘Governing Law,” Customary Law, Traditional
law and

Private International Law 55

2.3.4.1 ‘Governing Law,” 55

2.3.4.2 ‘Industry-wide Custom and Practice’ 56
2.3.4.3 Indigenous and Traditional Law 56
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2.4 Enforceability: Creating a ‘Binding’ Contract
2.4.1 Fairness, good faith and trust

2.4.2 Characteristics of a Binding contract
2.4.2.1 Mutual intention to be bound
2.4.2.2 ‘Sufficiently Definite’
2.4.2.3 Unambiguous
2.4.2.4 Un-coerced

2.4.3 Necessary Components of a binding Contract and of an ABS Contract
2.4.3.1 ‘Mutual Assent’ and ‘Prior Informed Consent’
2.4.3.2 ‘Agreed terms and conditions’/‘Mutually Agreed Terms’
2.4.3.3 Contracts that are accepted by action (Shrink-wrap and click-wrap)
2.4.3.4 SMTA and shrink-wrap/click-wrap concepts
2.4.3.5 Other Possible ABS use of click-wrap concepts

2.4.4 Assignability, transfer and the rights of third parties
2.4.4.1 Restrictions on the transfer of res
2.4.4.2 Assignment of contract rights and duties
2.4.4.3 Third-party rights
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2.5 The Taxonomy of Contracts -- What's in a Name?
2.5.1 Contracts vs. statutory permits

2.5.2 Specialized types of contracts

2.6 Special issues

2.6.1 International Trade Controls and Related issues
2.6.1.1 International trade law and ABS Contracts
2.6.1.2 Possible areas of further analysis

2.7.2 Antitrust and other controls



Chapter 3: Contract Provisions and
Experience:

3.1 Examples, Models and Forms

3.1.1 Using Contracts as Examples

3.1.1.1 Nature of the parties
3.1.1.2 Specific activities and rights granted
3.1.1.3 Sectoral focus

3.2 Contract Provisions

3.2.1 Identifying and Binding the Parties to an ABS Contract
3.2.1.1 Ownership/Rights in Genetic Resources
3.2.1.2 Authority of Signatory
3.2.1.3 Ability to Complete the Contract
3.2.1.4 Rights of Third Parties



Chapter 3. Contract Provisions and Experience:
Examples, Models and Forms

3.2 Contract Provisions

3.2.2 Core provisions: Objectives and scope
3.2.3 Terminology

3.2.4 Basic ABS rights and duties
3.2.4.1 Access, Use of Genetic Resources
3.2.4.2 Monetary Provisions and other Benefits
3.2.4.3 National Procedures — PIC, MAT and Other Processes

3.2.5 Assignment, Change of Use, Tracking and the conclusion of the ABS
relationship

3.2.5.1 Assignment and Transfer Provisions
3.2.5.2 Change of Use
3.2.5.3 Derivatives

3.2.6 Tracking
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Examples, Models and Forms

3.2 Contract Provisions

3.2.7 Intellectual Property and Other Intangible Properties
3.2.7.1IPRs
3.2.7.2 Licensing use of Existing Rights in Genetic Resources and Products
3.2.7.3 Confidential information
3.2.7.4 Publication

3.2.8 Management of Termination and Change
3.2.8.1 Time issues and Termination of the Contract
3.2.8.2 Revision, Rescission and Amendment

3.2.9 Contractual Technical Provisions
3.2.9.1 Governing Law and other Choice of Law provisions
3.2.9.2 Reporting and Contract-Related Inspection
3.2.9.3 ‘Boilerplate’ and Contract Formalities
3.2.10 Compliance Provisions: Addressing Enforcement of the Legal Rights of the
Parties
3.2.10.1 Dispute Resolution
3.2.10.2 Liability Discussion



Chapter 3. Contract Provisions and Experience:
Examples, Models and Forms

3.3. Aligning ‘Contractual Risk’ with ‘Actual Risk’

3.4. Final Observations



