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The ABS Labyrinth
• ABS over-emphasises potential value at the expense of actual 

values in a political economy of promise;

• Finding the middle ground - ABS commons licenses as a 
possible solution;

• Reciprocity and enabling choices for providers in making 
knowledge and resources available in conditions of sufficient 
certainty for their rights;

• A way through can be found by recognising common principles 
in diverse customary law systems and linking through 
community protocols to licenses using modern ICT tools.



Customary Laws & Reciprocity

• Customary law links to reciprocity - that is the obligation to 
reciprocate in exchange relationships. Three main types focusing
on types of relationships:

• Generalized (i.e. close family - delayed, non-equivalent);

• Balanced (direct/time limited and equivalent);

• Negative (attempt to get something for nothing);

• Reciprocity is a spectrum - customary law elaborates on 
possibilities across that spectrum in multiple ways (hau
example). How might obligations to reciprocate be promoted in 
ABS and for what constructive purposes? 



Commons/Open Source Licenses
• Originate with Free Open Source Software Movement (FOSS) 

and the creation of the General Public Licence in the 1980s;

• Objective of GPL was to create a protected commons for source
code through exploitation of copyright as “copyleft” to prevent 
source code entering into public domain and privatization 
(appropriation); 

• Copyleft a “reciprocal” license requiring users to make 
derivatives/software including the source code available on 
exactly the same terms;

• Open source focuses on choices for providers and pragmatic 
business models (Open Source definition licenses);



ABS License Options
• Three categories of utilization of genetic resources and TK in 

the existing ABS text (Section: III.C.1.c option 2)

• Research and development not aiming at 
commercialization (non-commercial research);

• Research and development aiming at commercialization 
(commercial research);

• Commercialization (i.e. products);

• These could form the basis for ‘ABS commons’ licenses (impo
into III.A.5  and re-elaborate to cross link with compliance 
III.C.I.c option 2).



Key Issues
• Linking from customary laws to community protocols to 

licensing - What happens when knowledge and resources
go mobile?

• 1. Requirement for enduring recognition of contributions over 
time;

• 2. Modular license choices - terms and conditions under which
knowledge and resources are provided;

• 3. Visibility to the wider intellectual property regime (i.e. 
patents, PVPs etc.);

• 4. Link to compliance and monitoring using ICT for a trusted 
system;









Monitoring & 
Compliance

1. Biopiracy is a key 
concern in ABS;

2. The patent system is a 
global information system 
using standardised 
classification/codes;

3. It would be possible to 
make licenses visible using 
coding and classification 
systems = ABS indicators;

Lepidium meyenii or “maca”, an aphrodisiac from 
Peru with patent applications in Japan, the US and 

World Wide (PCT)

IPC 
Indicators

esp@cenet patent front page
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medicines ASEAN countries (Phrases in Titles/Abstracts/Claims)



Beyond Flawed 
ABS Economics?
In 2005 the genomes of four 
neglected diseases were 
sequenced;

1. Trypanosoma brucei 
(Sleeping sickness)

2. Trypanosoma cruzi 
(Chagas disease)

3. Leishmania major 
(Leishmaniasis)

4. Theileria annulata (Cattle 
parasite)

Source: Web of Science. Aduna cluster map in 
Vantage Point Analytics Software

Cross-Country Collaboration in 
Genome Sequencing
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Promoting 
Collaborations
1. Rather than “Green 

gold” it will make greater 
economic sense to focus 
on diseases with high 
burden rates or key 
issues such as 
adaptation to climate 
change;

2. How might such 
collaborations be fostered 
under the ABS regime? 

Source: Web of Science Citation Data



Components
• References to licences could be inserted in relevant parts of 

the text (i.e. customary laws, community protocols and 
licenses);

• Elaboration of technology transfer and research sections to 
reflect three categories of utilization and include IPLCs;

• Links to compliance (certificate and monitoring);

• Links to access (facilitated through advanced acceptance of a 
non-commercial licence);

• Radically reduced transaction costs and access through online
tools – but need to adapt tools to purpose and address 
challenges.



http://creativecommons.org/international/
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Commons Licenses & ABS
•The proposal is to insert a “placeholder” paragraph to allow the 
exploration and further development of ABS commons licenses and 
certification (for products) following the adoption of the regime not
before;

•Re-elaboration of the research and technology transfer sections in A to 
link to C (model clauses) and monitoring/indicators;

•Pilot projects to test the approach i.e. TK commons in a coalition of the 
willing includling legal specialists;

•An opt in commons system to operationalise and simplify the complex 
provisions of emerging regime and give indigenous peoples and local 
communities choices;



Background
• Oldham, P (2009) An Access and Benefit-Sharing Commons? The role of 

commons/open source licenses in the international regime. 
UNEP/CBD/WG-ABS/8/INF/3

• Submission to ABS8: ESRC Centre for Economic and Social Aspects of 
Genomics (Cesagen)

• Patent Indicators Work:

• Oldham & Hall (2009) A European Patent Indicator for Access to Genetic 
Resources and Benefit-Sharing. Report to European Environment Agency 
EEA/BSS/08/012

• Oldham (2007) Biodiversity and the Patent System: Towards International 
Indicators. UNEP/CBD/WG-ABS/5/INF/6
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